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EFFICIENT BREACH OF INTERNATIONAL
LAW: OPTIMAL REMEDIES, "LEGALIZED
NONCOMPLIANCE," AND RELATED ISSUES
Eric A. Posner*
Alan 0. Sykes**
In much of the scholarly literatureon internationallaw, there is a tendency
to condemn violations of the law and to leave it at that. If all violations of
internationallaw were indeed undesirable, this tendency would be unobjectionable. We argue in this Article, however that a variety of
circumstancesarise under which violations of internationallaw are desirablefrom an economic standpoint. The reasons why are much the same as
the reasons why nonperformance of private contracts is sometimes desirable-the concept of "efficient breach," familiar to modern students of
contract law, has direct applicability to internationallaw. As in the case of
private contracts, it is importantfor internationallaw to devise remedial
or other mechanisms that encourage compliance where appropriateand
facilitate noncompliance where appropriate.To this end, violators ideally
should internalize the costs that violations impose on other nations, but
should not be "punished" beyond this level. We show that the (limited) internationallaw of remedies, both at a general level and in certain subfields
of internationallaw, can be undekstood to be consistent with this principle.
We also consider other mechanisms that may serve to "legalize" efficient
deviationfrom internationalrules, as well as the possibility that breach of
internationalobligations may facilitate efficient evolution of the underlying substantive law.
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CONCLUSION
INTRODUCTION

The topic of remedies is one of the most undeveloped areas of international law. No treaty regime governs remedies. The topic receives no more
than a few pages in the standard treatises and texts.' Very few international
judicial or arbitration opinions outside trade and investment law address
remedies, 2 and other authoritative sources are equally scarce. Members of
the International Law Commission ("ILC") drafted a handful of articles addressing remedies-part of a larger project of describing the customary

1. See, e.g., LORI FISLER DAMROSCH ET AL., INTERNATIONAL LAW: CASES AND MATERIALS 713-32 (4th ed. 2001); PETER MALANCZUK, AKEHURST'S MODERN INTRODUCTION TO
INTERNATIONAL LAW 269-72 (7th rev. ed. 1997); 1 L. OPPENHEIM, INTERNATIONAL LAw: A
TREATISE 352-57 (H. Lauterpacht ed., 8th ed. 1955). A popular treatise, MARK WESTON JANIS,
INTERNATIONAL LAw (5th ed. 2008), contains nothing on remedies. A collection of essays
ostensibly about remedies, REMEDIES IN INTERNATIONAL LAW: THE INSTITUTIONAL DILEMMA
(Malcolm D. Evans ed., 1998), focuses on dispute resolution.

2.

See Malcolm Shaw, A PracticalLook at the InternationalCourtof Justice, in REM-

EDIES IN INTERNATIONAL LAW, supra note 1, at 11, 26 ("[The International Court of Justice]

has not as yet developed a clear pattern of applicable remedies").
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international law of state responsibility-but states never formally accepted
them.3
This state of affairs is peculiar. In domestic law, it is a commonplace that
one cannot understand a legal right without understanding the remedies for
violating that right; a substantial literature on domestic remedies exists, and
entire law school courses are devoted to remedies. The topic of remedies in
international law thus cries out for analysis.'
In our view, the dearth of attention to remedies reflects in large measure
the fact that international law is largely self-enforcing, so that the typical
"remedy" historically has been unilateral retaliatory action that was not subject to legal oversight.' Formal rules about remedies were largely lacking or
meaningless given the absence of such oversight. But this situation has been
changing, in part through the creation of the draft rules of the ILC and in
part through the evolution of special remedial principles in areas such as
trade and investment. We address these developments in detail and argue
that they uniformly reflect (or can be interpreted to reflect) the underlying
logic of "efficient breach"-the principle that compliance is not always efficient, and that deviation from international law should be possible at an
appropriate price.
Closely related to the international law of remedies are a number of
rules and practices that allow nations to deviate from or to avoid certain
treaty commitments "legally." These include the rules and procedures for
withdrawal from treaties (and perhaps from customary international law)
and the rules governing reservations in treaties, both of which we discuss
from an efficiency perspective.
Finally, we consider situations in which compliance with international
law is inefficient either because the underlying body of law is inefficient or
because the hope of self-enforcing cooperation is unrealistic. For the first
category of cases, we will suggest how "efficient breach" may offer a route
3. Responsibility of States for Internationally Wrongful Acts, G.A. Res. 56/83, U.N.
Doc. A/RES/56/83 (Jan. 28, 2002) [hereinafter ILC Draft], available at http://untreaty.un.org/
ilc/texts/instruments/english/draft%20articles/9_6_2001.pdf. For commentaries on the draft
articles, see Rep. of the Int'l Law Comm'n, 53d Sess., Apr. 23-June 1,July 2-Aug. 10, 2001,
U.N. Doc. A/56/10; GAOR, 56th Sess., Supp. No. 10 (2001) [hereinafter ILC Commentaries],
availableat http://untreaty.un.org/ilc/texts/instruments/english/commentaries/9_6_2001.pdf.
4. There is one previous source of which we are aware that comprehensively addresses
remedies in general international law (as opposed to trade law) from an economic perspective.
See JoosT PAUWELYN, OPTIMAL PROTECTION OF INTERNATIONAL LAW (2008). Pauwelyn
argues that the default remedy for violation of international law should be a property rule, by
which he means that a state may not acquire another state's legal entitlement without the consent of the latter state. Id. at 45. As this Article will make clear, we take the opposite view.
Other prior work that takes an economic approach to remedial issues and that overlaps with
aspects of our argument is cited infra in note 52.
5. The dearth of attention also perhaps reflects the widespread tendency of international law scholars to assume that states have a "[piropensity to comply" with international
law, see ABRAM CHAYES & ANTONIA HANDLER CHAYES, THE NEW SOVEREIGNTY: COMPLIANCE WITH INTERNATIONAL REGULATORY AGREEMENTs 3 (1995), accompanied by a
normative commitment to maximizing compliance with international law.
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toward enhancing the efficiency of the underlying substantive law. For the
second, we suggest that universal breach is inevitable and thus justifiable.
We view our analysis as both positive and normative. It is positive in its
efforts to explain features of the more detailed remedial rules that have
evolved in areas such as international trade and investment. It is normative
where it suggests a rationale to deviate from the law in areas where remedial
principles are underdeveloped, and where it offers a suggested interpretation
of remedial principles that are on their surface somewhat vague (such as
certain provisions of the draft ILC articles). Our underlying normative
assumption is that it is socially desirable to increase the efficiency of
cooperation among states.6
This Article proceeds as follows: Part I offers a general theory of "efficient noncompliance" with international law by illustrating key points with
examples from various subfields. Along the way, we consider and reject several objections to our analysis. Part II discusses further illustrations from the
law and state practice: we address general remedial principles contained in
the draft ILC articles, common practices relating to withdrawal rights and
treaty reservations, and the remedies for breach in international trade law,
investment law, the law of armed conflict, the use of force, and the law of
the sea.
I. A

THEORY OF EFFICIENT NONCOMPLIANCE

We proceed from a functionalist, economic view of international law. In
our view, international law per se has no moral force. It is simply the product of negotiation among bureaucrats and politicians (treaties), or it is a
description of empirical regularities in the behavior of nations (customary
international law). In either case, an argument for compliance with international law cannot rest merely on its status as "law," but must rest on a belief
that compliance serves some constructive function. In this regard, we adopt
a welfarist approach and suggest that compliance with international law is
justified only if compliance promotes national or global welfare, putting
aside for the moment the choice between the two conceptions of welfare in
the event that they conflict (and they sometimes do).
Although economic analysis of international law is in its infancy outside
the field of international trade, the limited work to date suggests two principal ways in which international law may promote welfare.7 First, and most
commonly, international law can orchestrate cooperation to ameliorate vari6.

See infra Section

I.A.

7.
Book-length treatments include JACK L. GOLDSMITH & ERIC A. POSNER, THE LIMITS OF INTERNATIONAL LAW (2005); ANDREW T. GUZMAN, How INTERNATIONAL LAW
WORKS: A RATIONAL CHOICE THEORY (2008); ERIC A. POSNER & ALAN 0. SYKES, ECONOMIC
FOUNDATIONS OF INTERNATIONAL LAW (forthcoming 2011); ERIC A. POSNER, THE PERILS OF
GLOBAL LEGALISM (2009) [hereinafter POSNER, PERILS]; ROBERT E. SCOTT & PAUL B.
STEPHAN, THE LIMITS OF LEVIATHAN: CONTRACT THEORY AND THE ENFORCEMENT OF INTERNATIONAL LAW (2006); and JOEL P. TRACHTMAN, THE ECONOMIC STRUCTURE OF
INTERNATIONAL LAW (2008).
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ous international externality problems that arise when nations act unilaterally. Second, international law may serve to tie the hands of governments in
their relations with domestic interest groups, disabling governments from
engaging in certain politically expedient but economically wasteful behavior. We elaborate on these points below.
To be sure, some bodies of international law may arise for other reasons
and may lack a clear welfarist rationale. We see no reason why any nation
should comply with such "law" absent some independent normative argument for compliance." Even when international law does have a welfarist
rationale, it does not follow that compliance with the law is always desirable. This Part develops the reasons why and addresses various possible
objections to them.
We wish to be clear that the absence of a welfarist justification for compliance with international law does not necessarily imply that nations should
act in a manner contrary to international law. The conduct required by international law may have independent justification of a moral, economic, or
other nature. The conduct required by international law may also be required by domestic law. We are in no way advocating that nations disregard
domestic law or act in a way that is morally unacceptable. Our point is a
narrower one: in the absence of a welfarist justification for compliance with
international law, international law becomes per se irrelevant to the question
of how nations should act.
A. The Welfarist Perspective on InternationalLaw

Existing economic commentary suggests that most international law typically serves to promote global welfare by addressing various types of
international "externalities."' The fundamental inefficiencies that arise from
international externalities are the same across a wide range of policy areas.
For example, imagine some policy sphere in which the policy choices of
nations have consequences for the welfare of other nations. We assume that
governments are responsive to the interests of their own constituents in formulating policy, but generally ignore the consequences of their policies for
foreigners, who are unrepresented (or poorly represented) in the domestic
political process. This is a standard assumption in the economic and political literature regarding international relations and institutions.'o Under this
8. Some international law may be nothing more than rhetoric for domestic or international political consumption, for example, or may reflect the pursuit of illicit objectives by
governments.
9. See, e.g., GOLDSMITH & POSNER, supra note 7, at 45-78 (analyzing how customary
international law reduces externalities related to wartime maritime commerce, the breadth of
the territorial sea, and ambassadorial immunity, among others); Eric A. Posner, International
Law: A Welfarist Approach, 73 U. CHI. L. REv. 487, 518-22 (2006) (describing the welfarist
approach to international law); Alan 0. Sykes, InternationalLaw, in 1 HANDBOOK OF LAW
AND EcoNoMics 757 (A. Mitchell Polinsky & Steven Shavell eds., 2007) [hereinafter Sykes,
InternationalLaw].

10.

See, e.g., KYLE BAGWELL & ROBERT W. STAIGER, THE ECONOMICS OF THE WORLD
3 (2002); Sykes, InternationalLaw, supra note 9, at 762.

TRADING SYSTEM
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assumption, when national governments choose their policies unilaterally
(also termed "noncooperative" or "Nash equilibrium" policy choices), they
will tend to select policies such that the marginal benefits of the policies are
equal to the marginal costs (perhaps in political rather than conventional
economic terms) from a national perspective." It follows that if these policies impose net costs on other nations, those policies will tend to arise to an
economically excessive extent (from a global perspective), because the harm
to other nations does not factor into the decisionmaking calculus. In technical terms, if the marginal benefits of a policy are equal to the marginal
costs from a national perspective, the marginal benefits will be less than the
marginal costs from a global perspective. The opposite problem emerges
when policy choices confer net benefits on other nations.
Under these circumstances, a role for international law emerges. International law allows nations to move from the inefficient, noncooperative
(Nash) policy equilibrium toward an efficient, "cooperative" equilibrium in
which nations behave as if they were "internalizing" the externalities imposed on other nations. Ideally, policy choices pursuant to international law
will be made such that the marginal costs are commensurate with the marginal benefits from a global perspective. Actions that harm other nations in
Nash equilibrium will be curtailed, while actions that benefit other nations
in Nash equilibrium will be encouraged. And because global welfare increases, it is possible for each nation to enjoy an increase in its welfare as
well, although there is no guarantee that each nation benefits individually in
the absence of some "side payment" mechanism to redistribute the surplus
from globally efficient policies.12
This line of analysis affords a compelling explanation for many aspects
of international law. Consider, for example, agreements to liberalize international trade such as the General Agreement on Tariffs and Trade ("GATT")
and its successor, the World Trade Organization ("WTO"). When governments establish tariff policies in Nash equilibrium, they take account of the
domestic costs and benefits of tariffs (in a political sense 3 ), but ignore the

I1. Id. at 767-68.
12. In general, we refer to a rule of international law as more efficient than an alternative rule if it produces gains for some states that are greater than the losses for others. Our
concept of efficiency is thus Kaldor-Hicks rather than Paretian. But international law is plainly subject to participation constraints-nations will not accede to it unless they expect direct
gains or gains on some broader set of issues. Accordingly, international law is sometimes
accompanied by side payments to ensure that all nations benefit enough to accept the rules.
Side payments can be monetary but will perhaps more often take the form of concessions on
other issues. For example, the developing world might agree to protect the intellectual property rights of companies in developed countries in exchange for improved access for their textile
exports in the markets of developed countries, a story that is often told about the genesis of the
WTO Agreement on Trade-Related Intellectual Property Rights ("TRIPs"). See, e.g., Suzanne
Scotchmer, The Political Economy of Intellectual Property Treaties, 20 J.L.

EcON.

& ORG.

415, 422-26 (2004).
13. To be sure, this political calculus may not correspond to a traditional economic
welfare calculus-it is often assumed that producer welfare receives greater political weight
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impact that their tariffs have on the prices received by foreign exporters. If
nations are large enough that the reduction in their demand for imports following a tariff increase reduces the prices received by foreign exporters (as
is often the case), then tariffs create a negative externality.14 Because Nash
equilibrium tariffs will tend to be too high from the standpoint of global
(political) efficiency, a role emerges for trade agreements that reduce tariffs
toward politically efficient levels.' 5
Environmental agreements afford an illustration of international legal arrangements to encourage policies that confer net benefits on other nations.
For example, scientists determined some decades ago that the emission of
chlorofluorocarbons into the atmosphere causes a diminution in the ozone
layer, which, among other things, protects the surface of the Earth from
harmful ultraviolet radiation. If an individual nation curtailed chlorofluorocarbon emissions unilaterally, however, it would bear the costs of that
curtailment, while the benefits would inure to all nations. Accordingly,
emissions abatement was inadequate from a global perspective when nations
acted unilaterally. The solution to the problem was the Montreal Protocol on
Substances that Deplete the Ozone Layer, which required its signatories to
eliminate harmful emissions over time."
Many other examples can be offered. Aspects of the law of war, such as
the rules requiring humane treatment of prisoners, can be understood as enhancing global welfare by lowering the costs of war. These rules require
nations to expend resources that would likely not be expended in Nash equilibrium because the captors bear the costs while the captives receive the
benefits.' 7 International refugee law can be understood as a mechanism for
encouraging nations to bear the costs of accommodating refugees when the
benefits flow in substantial measure to the refugees and to other nations that
altruistically value their humane treatment.'" In each of these cases and
than consumer welfare in the formulation of trade policy, for example. See, e.g., Sykes, InternationalLaw, supra note 9, at 787.

14. The externality is "pecuniary" because it travels through market prices, but is nevertheless a source of inefficiency because it arises in an environment that is not characterized by
perfect competition-the presence of nations that are large enough to influence prices on
world markets implies the presence of monopsony power.
15. For the classic exposition of this role, see Harry G. Johnson, Optimum Tariffs and
Retaliation, 21 REv. EcoN. STUD. 142, 142 (1953). Johnson assumed that all nations maxim-

ize national economic welfare as conventionally defined (national income). See id. More
recent work emphasizes that the same class of problems arises when national governments
have other maximands that incorporate different "political economy weights" for various interest groups. See, e.g., Gene M. Grossman & Elhanan Helpman, Trade Wars and Trade Talks,
103 J. POL. EcoN. 675, 677-79 (1995). See generally BAGWELL & STAIGER, supra note 10, at

18-32 (discussing the political economy approach to trade agreements).
16. Montreal Protocol on Substances that Deplete the Ozone Layer, Sept. 16, 1987, 104
Stat. 2649, 1522 U.N.T.S. 3, available at http://ozone.unep.org/Publications/MPHandbook/
Section 1.1 The Montreal Protocol/.
17. See, e.g., Sykes, InternationalLaw, supra note 9, at 784-86.
18. See Michael Kremer et al., The Economics of International Refiugee Law, 39 J.
LEGAL STUD. (forthcoming 2011).
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many others, international law emerges to promote global welfare by
ameliorating the inefficiencies produced by some externality. All nations can
benefit when compliance with the law is reciprocated by other nations. 19
Although international cooperation in the face of externality issues
affords an explanation for much of international law, it is not the only explanation. Another account of international law suggests that it may at times
facilitate domestic commitments that governments cannot otherwise make
credibly. The international trade realm again provides an illustration. Suppose that a government wishes to encourage investment in industries that are
competitive in world markets and to discourage investment in industries that
are not likely to be competitive in the long run. Such a policy will tend to
enhance national welfare by allocating resources where they can earn the
greatest returns. Suppose the government knows, however, that in the event
of an economic shock to an inefficient, import-competing industry, it will
face irresistible political pressure to afford trade protection to that industry.
Firms in that industry, in turn, know that the government will protect them
in the event of an economic shock, and so investors continue to invest in the
industry. To create its desired investment incentives, therefore, the government may wish to make a credible commitment to act against its short-term
political interests in the event of a shock that would ordinarily beget protectionist measures. Conceivably, an international agreement might achieve this
objective-if the government agrees to eschew trade protection under penalty of a substantial international sanction should it break that agreement, its
commitment may become credible.20
A similar rationale might be offered for some bilateral investment
agreements. Many of these agreements involve small developing countries,
and it is perhaps implausible that their demand for imported capital can affect the global price of capital. If so, the investment policies of small
developing countries may have no international externalities. Nevertheless,
such countries may benefit from the opportunity to lower their own cost of
19. As noted supra in note 12 and accompanying text, however, an increase in global
welfare need not translate into a benefit for every nation absent a side payment mechanism.
Accordingly, nations that do not benefit may be tempted to opt out of the legal order. The
modem breakdown in aspects of the international refugee system, for example, may be understood as a consequence of the fact that some nations bear disproportionate costs in relation to
the benefits they receive. Kremer et al., supra note 18.
20. See Giovanni Maggi & Andres Rodriguez-Clare, The Value of Trade Agreements in
the Presenceof PoliticalPressures, 106 J. POL. EcoN. 574, 576 (1998) ("[I1n the short run the

government is fully compensated . . . for the distortions caused by protection, whereas in the
long run the government does not get compensated for the distortion in the allocation of capital."); Robert W. Staiger & Guido Tabellini, Do GATT Rules Help Governments Make
Domestic Commitments?, 11 EcON. & POL. 109, 127-33 (1999) (finding that GATT rules

helped the United States government make domestic trade policy commitments that would
have otherwise been impossible during the "Tokyo Round" from 1974-79). This explanation
for trade agreements may not be entirely convincing, however, given that most of them allow
nations to renegotiate commitments or to "escape" from them in the face of protectionist pressures. E.g., General Agreement on Tariffs and Trade arts. XIX, XXVIII, Oct. 30 1947, 61 Stat.
A-ll, 55 U.N.T.S. 194 [hereinafter GATT] (letting states escape or renegotiate commitments).
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imported capital by making investment in their countries less risky. A bilateral investment treaty typically commits these countries to principles of
nondiscrimination, to minimum international law standards in the treatment
of investors, and to fair compensation for any investment that is expropriated. These commitments are enforceable by private rights of action before
established international arbitration organizations-such as the International
Centre for Settlement of Investment Disputes ("ICSID") and the United Nations Commission on International Trade Law ("UNCITRAL").21 Bilateral
investment treaties may thus allow developing countries to make credible
commitments to potential foreign investors regarding the security of their
investments, which lowers risk and thus the premium attached to imported

capital. 2 2
In sum, international law may have a welfarist foundation. Nevertheless,
we cannot rule out the possibility that some aspects of international law may
lack a solid welfarist foundation. The reason is quite simple: because international law is the product of interaction among governments, it must be
understood to maximize, in a rough sense, the welfare of the political officials who create it. Often, the objectives of these actors will map reasonably
well onto principled notions of the public welfare and, in the case of democracies such as the United States, will at least possess democratic legitimacy.
One cannot rule out the possibility, however, that some governments may
pursue objectives that are at odds with any principled conception of welfare.
Such a claim is frequently made in debates about the doctrine of odious
debt. Proponents of that doctrine argue that countries should be released
from public debts that previous governments incurred nominally for public
projects but in fact for the purpose of enriching corrupt officials.23 The doctrine remains in doubt; thus, generally speaking, countries remain liable for
possibly welfare-reducing debt.24 Within our analytic framework, the absence of a welfarist foundation for a body of international law (here, the rule
that countries must pay even welfare-reducing debts) undercuts any case for
compliance with that body of international law, although, as noted above,
we suspect that such instances are uncommon.

See generally JESWALD W. SALACUSE, THE LAW OF INVESTMENT TREATIES (2010).
22. See Zachary Elkins et al., Competingfor Capital: The Diffusion of Bilateral Investment Treaties, 1960-2000, 2008 U. ILL. L. REV. 265, 277 (arguing that bilateral investment

21.

treaties enable governments to "make a credible commitment to treat foreign investors fairly
... by (1) clarifying the commitment, (2) explicitly involving the home country's government,
and (3) enhancing enforcement"); Alan 0. Sykes, Public Versus Private Enforcement of International Economic Law: Standing and Remedy, 34 J. LEGAL STUD. 631, 654-62 (2005)
(arguing that a private right of action for compensatory damages can signal to firms that investments will be free from government interference).
23. See generally Sarah Ludington & Mitu Gulati, A Convenient Untruth: Fact and
Fantasy in the Doctrine of Odious Debts, 48 VA. J. INT'L L. 595, 607-37 (2008) (describing

but criticizing the argument in favor of the doctrine).
24.

Andrew Yianni & David Tinkler, Is There a Recognized Legal Doctrine of Odious

Debts?, 32 N.C. J.INT'L L. & CoM. REG. 749 (2007).
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More important, the mere fact that a body of international law has a
plausible welfarist foundation is not a sufficient condition for compliance
with the law to promote welfare. We now consider the scenarios in which
compliance is unwarranted.
B. Scenariosfor Efficient Noncompliance

1. Overview
International law is in essence a contract among nations, sometimes an
explicit contract (a treaty) and sometimes an implicit contract (customary
international law). Just as private contracting parties generally benefit from
mutual performance of their obligations, nations generally benefit from the
performance of obligations under international law. But just as in the case of
private contracts, performance of international law obligations is not always
desirable and should not always be required. In domestic contract law, two
such cases arise. First, when the promisor commits a "material" or serious
breach, the promisee has the right not to perform an obligation that is simultaneously or subsequently due.25 Second, when a contract fails to address a
contingency that increases the cost of performance beyond its value for the
other party, the promisor normally has the right to pay damages rather than
perform. Both rules have foundations in efficiency. The right not to perform
in response to a material breach avoids the dissipation of resources that
would otherwise be invested in anticipation of the other party's performance, and gives the victim leverage against a judgment-proof promisor,
improving the latter's incentive to perform. 26 The right to pay damages
rather than perform permits the promisor to avoid inefficient performance. 27
In international law, analogous arguments can be made. First, when a
state breaches an obligation, the victim state may have the right to retaliate
by breaching its own obligations. This right can reduce the victim's loss and
allow the victim to inflict a sanction on the violator. Indeed, the right to
retaliatory breach is even more important than in domestic contract law, because it may be the only realistic remedy and thus the only motivation for
nations to comply with commitments. Second, treaties, like contracts, do not
address all future contingencies; when contingencies increase the cost of
performance above the other party's valuation of performance, breach is
efficient.

25. RESTATEMENT (SECOND) OF CONTRACTS § 237 (1981) ("Except as stated in § 240,
it is a condition of each party's remaining duties to render performances to be exchanged
under an exchange of promises that there be no uncured material failure by the other party to
render any such performance due at an earlier time.").
26. See Richard R.W. Brooks & Alexander Stremitzer, Remedies On and Off Contract,
120 YALE L.J. 690, 699 (2011) (discussing incentive effects of rescission remedies).
27. See Steven Shavell, Damage Measures for Breach of Contract, 11 BELL J. EcoN.
466, 470 (1980). Of course, renegotiation is a possible option in this regard as well, as we
discuss below.
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Before turning to our argument in more detail, we should clear up a possible misunderstanding about nomenclature. In international law (as in
domestic contract law), "noncompliance" is not the same as illegality. If a
party injured by a breach of international law thereafter "breaches" as a
form of justified retaliation, the "breach" should not be viewed as a violation
of the law (although commentators may at times so characterize it). Indeed,
in contract law the promisee's obligation to perform is often conditional
upon the promisor's prior or simultaneous performance; thus, if the other
party fails to perform, the first party has no obligation to perform and hence
does not "breach" by failing to perform.28 This doctrinal formulation can be
applied to international law as well.
Similar terminological confusion arises with the concept of efficient
breach. In domestic contract law, an efficient breach may be viewed as a
breach of contract and a violation of the law. Yet, some scholars also believe
that contract law gives the promisor the option to perform or pay damages,
and that one does not violate the law by "breaching" and paying damages.2 9
In international law, one could similarly say that efficient breach of a treaty,
when one thereafter accepts the agreed consequences of the violation, constitutes either noncompliance or compliance with the law. In the case of
WTO law, for example, a lively debate exists over whether a state that violates WTO rules and then accepts authorized retaliation thereby violates
international law.3 o Nothing of substance turns on this terminological distinction, in our view. As we will argue, however, parties to international
agreements may well face uncertainties in deciding whether deviation from
commitments is efficient. Accordingly, they may find it in their interest to
create rules governing deviation from commitments both to facilitate and
limit such deviation, and also to calibrate any retaliatory response. We refer
to such rules as "legalized noncompliance" and argue that they emerge to
ensure that deviation is genuinely efficient.

28. See E. ALLAN FARNSWORTH, CONTRACTS § 8.11 (4th ed. 2004).
29. The locus classicus of this view is offered by Oliver Wendell Holmes. See O.W.
Holmes, The Path of the Law, 10 HARv. L. REV. 457, 462 (1897) ("The duty to keep a contract
at common law means a prediction that you must pay damages if you do not keep it,-and
nothing else.").
30. The suggestion that the WTO dispute settlement system is designed to facilitate
efficient breach is found in an article by Warren F. Schwartz and Alan 0. Sykes. Warren F.
Schwartz & Alan 0. Sykes, The Economic Structure of Renegotiationand Dispute Resolution
in the World Trade Organization,31 J. LEGAL STUD. S179, S192 (2002) [hereinafter Schwartz
& Sykes, Economic Structure] (arguing that the framers of the WTO "framed a dispute resolution system designed to facilitate efficient breach"). Subsequent legal and economic literature
debating this claim is reviewed in a piece by Sykes. Alan 0. Sykes, The Dispute Resolution
Mechanism: Ensuring Compliance?, in OXFORD HANDBOOK OF THE WORLD TRADE ORGANIzATION (Amrita Narlikar et al., eds., forthcoming 2012)

[hereinafter Sykes,

Compliance?].
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2. Noncompliance for the Purpose of Retaliation
In the domestic legal system, third-party enforcers exist to compel the
performance of legal obligations. If a party to a contract refuses to perform,
for example, the other party may bring an action for damages or specific
performance, depending on the circumstances. If that party is successful, the
state can seize the assets of the breaching party to satisfy a damages judgment, or to issue an injunction requiring performance backed by a threat of
imprisonment should the breaching party ignore the injunction. The economic theory of contracts suggests that contracting parties rationally
participate in this system because it makes their contractual promises credible and facilitates greater mutual gains. 3 1
In contrast, third-party enforcement rarely exists in international law.
The United Nations occasionally authorizes a multilateral use of force to
address situations that may violate international law, but such occasions are
rare. And although numerous aspects of international law are subject to international adjudication (such as in WTO tribunals and at the International
Court of Justice), those adjudicators have no powers beyond the capacity to
issue a ruling. They cannot seize assets or order the use of force against
noncompliant parties. If a party in violation of international law is to suffer
a meaningful sanction (aside from any damage to its "reputation," a matter
that we discuss below), the sanction must often take the form of countermeasures imposed by another nation or nations.3 2
Thus, international law must be "self-enforcing," meaning that its enforcement relies on the parties subject to international law rather than on
third parties.33 Absent third-party enforcement, nations will tend to comply
with international law only if compliance is in their self-interest. Nations
may find that compliance is in their self-interest for three types of reasons:
First, international law may simply require them to behave as they would
prefer to behave anyway. Signatories to human rights treaties, for example,
may obey those requirements due to a domestic consensus on the pertinent
issues that is already embodied in domestic law.34 Second, nations may
comply to maintain their "reputations" as good international actors,
although we doubt the importance of this reputation interest for transparent
democracies such as the United States.35 Finally, and most important for
present purposes, nations may comply even if, other things being equal, they
would benefit from deviating, because deviation on their part can lead to
deviation by other nations in retaliation. This incentive for compliance re31. See, e.g., STEVEN SHAVELL, FOUNDATIONS OF EcONOmic ANALYSIS OF LAw 29798 (2004).
32. See, e.g., Sykes, InternationalLaw, supra note 9, at 774-77.
33. The classic paper on this subject is L.G. Telser, A Theory of Self-Enforcing Agreements, 53 J. Bus. 27, 27 (1980) ("If one party violates the terms then the only recourse of the
other party is to terminate the agreement after he discoveres the violation. No third party intervenes to determine whether a violation has taken place.").
34. See, e.g., GOLDSMITH & POSNER, supra note 7, at 111-12.
35.

GUZMAN, supra note 7, at 34-42.
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quires that the costs of retaliation by others outweigh the benefits of deviation.3 6
This third type of scenario is, in economic terms, a repeated prisoner's
dilemma. In its simplest representation, two players (nations) each choose
between two strategies--cooperation and defection-without the capacity to
make binding strategic commitments to each other in advance. The
dominant strategy in a single play Nash equilibrium is defection, but when
both parties defect they are worse off than they would be if both parties cooperated. It is well known in game theory that cooperation can sometimes
be sustained in repeated plays of the game, however, through strategies in
which each player engages in cooperation as long as the other player does
the same, and in which each player punishes defection by the other party
with reciprocal defection in future periods. Such strategies can sustain
cooperation as long as the game has no fixed endpoint (which results in
"unraveling") and as long as players do not discount the future too heavily
(so that the short-term benefits of defection outweigh the long-term costs of
reciprocal defection).37 The task of sustaining cooperation has also been
studied experimentally, most famously in a study by Robert Axelrod, which
concluded that the "tit for tat" retaliation strategy does a pretty good job of
discouraging defection."
The prisoner's dilemma structure characterizes much of the cooperative
behavior that international law seeks to orchestrate. 9 In standard economic
models of trade agreements, for example, nations agree to lower their tariffs
below their unilaterally preferred (Nash equilibrium) levels in exchange for
reciprocal tariff reductions by other nations." It follows that, holding constant the behavior of other nations, each nation would prefer to breach the
agreement and raise their tariffs. They do not do so in a successful agreement only because such behavior would lead other nations to breach their
tariff commitments as well, returning the world to Nash equilibrium tariffs
and foregoing the mutual benefits of cooperation. 4 1
As another example, international law respecting the humane treatment
of prisoners of war arguably addresses a prisoner's dilemma. Each warring
nation cares about the treatment of its own soldiers in captivity, but has
much less concern for the treatment of enemy soldiers. Nevertheless, each

36.

See, e.g., Sykes, International Law, supra note 9, at 774-77.
DREW FUDENBERG & JEAN TIROLE, GAME THEORY 150-60 (1991); ERIC RASMUSSEN, GAMES AND INFORMATION: AN INTRODUCTION To GAME THEORY 91-94 (1989).
38. ROBERT AXELROD, THE EVOLUTION OF COOPERATION (1984).
39. Of course, not all forms of international cooperation involve prisoners' dilemmas.
Some treaties solve coordination games. In coordination games, no sanction for deviation is
necessary because no one ever deviates. Examples include treaties that establish technical

37.

standards for interstate communication and transportation. If one state deviates from these
standards, it loses the capacity to interact with other states, and therefore will not deviate. See
GOLDSMITH & POSNER, supra note 7, at 32-35.
40. See BAGWELL & STAIGER, supra note 10, at 32-35.
41. Id. at 95-103.
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nation will treat enemy soldiers humanely as long as that treatment is reciprocated.
Where the function of international law is to orchestrate cooperation in
the face of a prisoner's dilemma, it is vital to the preservation of cooperation
over time that nations make credible threats to punish deviation from the
rules by other nations. Often, the most plausible threat is reciprocal
deviation (although, as we discuss below, other possible threats may be
available and may be preferred). Likewise, when cooperation fails, threats of
reciprocal deviation must sometimes be carried out to maintain credibility.
This observation suggests an important reason for noncompliance with
international law: to retaliate for noncompliance by other nations. Indeed,
noncompliance for the purpose of retaliation is not only acceptable from a
welfarist perspective, but it is essential-without it, the cooperation that
international law seeks to achieve may collapse altogether.
The international trading system again provides a useful illustration. Article XXIII of GATT, negotiated in 1947, provides that GATT members may
authorize retaliatory measures for breach of the agreement. Early in the history of GATT, however, the practice evolved that all decisions needed to be
made by consensus-a voting rule requiring unanimity. The consequence of
the consensus rule was that punishment for breach could only be authorized
by the membership if the breaching party agreed to the punishment! As a
result, sanctions for breach were only authorized one time in the history of
GATT, in a very early case involving the Netherlands. 4 2 Yet the GATT system held together quite well until its replacement by the WTO in 1994tariffs came down steadily and nations by and large adhered to their tariff
(and other) commitments. 43
How did cooperation under GATT sustain itself in the absence of any
realistic capacity of the membership to authorize sanctions for breach? The
answer, in substantial part, was that nations unilaterally punished violations.
Nations aggrieved by a breach of the agreement would object and retaliate
in various ways if the breaching party did not cure its misconduct." Often,
the retaliation would include the revocation of commitments under GATT
(such as tariff reductions), which were chosen to impose costs on the
breaching party.45
To be sure, unilateral retaliation, whether in the form of reciprocal noncompliance with the law or some other punishment, is not a perfect
mechanism for encouraging compliance with international law. Retaliation
itself may be costly and may consume resources. Further, in the absence of
an adjudicative mechanism for ruling on the existence of violations, disputes
See, e.g., Sykes, InternationalLaw, supra note 9, at 799-800.
See JOHN H. JACKSON ET AL., LEGAL PROBLEMS OF INTERNATIONAL ECONOMIC
RELATIONS: CASES, MATERIALS AND TEXT 5-6 (5th ed. 2008).
44. See, e.g., Sykes, InternationalLaw, supra note 9, at 800.
45. See, e.g., Alan 0. Sykes, Constructive Unilateral Threats in InternationalCommercial Relations: The Limited Case for Section 301, 23 LAW & POL'Y INT'L Bus. 263, 269-77
42.
43.

(1992).
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may arise over their existence, and unilateral retaliation may become destabilizing as nations "take the law into their own hands." Likewise, for reasons
that we explore further below, it may be important to calibrate the punishment for deviation so that it is neither too high nor too low; a system with
unilateral retaliation may run the risk that retaliation becomes excessive.
Indeed, these considerations were important factors in the development of
the WTO dispute resolution system, which replaced the GATT system in
1994 and now affords a mechanism for centrally authorized retaliation at a
level that is subject to binding arbitration. 46
The WTO system thus illustrates how international law may evolve
toward "legalizing" retaliation by establishing rules concerning when and to
what extent it can be employed. After the advent of the WTO, retaliation for
breach is now authorized under WTO law, and no longer represents reciprocal "noncompliance." 47
For many areas of international law, however, nothing comparable to the
WTO dispute settlement system is available. In some contexts, no adjudicative body-or none to which all parties will submit themselves-exists to
assess the existence of a breach of international law. In other contexts, even
if a ruling on the existence of a violation is obtainable, a mechanism for authorizing sanctions or retaliation is absent. The preeminent international
court, the International Court of Justice, has no enforcement mechanism;
nations can (and do) defy its rulings and withdraw from it in order to avoid
its jurisdiction. 48 The International Criminal Court, the most recently established international court, also lacks an enforcement mechanism and must
depend on member states to arrest, detain, and imprison defendants. 49 As a
consequence, formal noncompliance with some aspect of international law
may be the best option for addressing violations of international law by other nations. In Part II, we will offer various examples in which this situation
arises.
3. Efficient Breach and Legal Evolution
In private contracts, a range of contractual clauses excuse performance
under contingencies where the costs exceed the benefits-force majeure,
acts of war, and the like. Similarly, both the common law and statutory law
of contracts excuse performance when the costs become prohibitive, or
when the premises that underlie the bargain prove wrong, through doctrines
under the Uniform Commercial Code ("UCC") that address, inter alia, mistake, impossibility, and commercial impracticability. But despite the best
efforts of contracting parties, courts, and the drafters of statutes such as the
46. This is the core argument of Schwartz and Sykes. Schwartz & Sykes, Economic
Structure, supra note 30, at S202-03.
47. Id.
48.

See POSNER, PERILS, supra note 7, at 134-49.

49. See Hans-Peter Kaul, Developments at the InternationalCriminal Court: Construction Sitefor More Justice: The InternationalCriminal Court After Two Years, 99 Am. J. INT'L
L. 370, 383 (2005).
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UCC, performance will often cost more than it is worth yet will not be excused by any contractual clause or background rule of contract law. Contract
scholars thus recognize that opportunities can arise for "efficient breach."
This possibility offers a classic argument for expectation damages, 0 which
in principle place the aggrieved promisee in the position that the promisee
would have enjoyed had performance occurred. If the promisor prefers to
compensate the promisee for the lost value of performance rather than to
perform the contract, breach is by definition efficient.5 '
International law must confront the same set of issues. Contingencies
may arise in which the costs of compliance to some nations will exceed the
benefits of compliance to others. If the law at issue is quite simple and has
become inefficient in its entirety, it may suffice for nations simply to withdraw from it-formal "breach" may not be necessary. Often, however,
international law is complex and addresses many issues. Much of the law
may remain efficient, and only some small part of it may have become inefficient. In such situations, the challenge is to permit deviation from the part
that has become inefficient while preserving the gain from cooperation on
other issues. Efficient breach may be the best option in this regard, because
the costs of writing a contract to authorize deviation under all efficient circumstances may be prohibitive. A similar situation arises when the
circumstances that warrant deviation from the law are temporary. Here, the
ideal outcome involves temporary deviation followed by eventual restoration
of full cooperation under the original legal rules. Temporary efficient breach
may again be the best option. In yet another class of situations, a body of
law may become permanently inefficient, but the mechanism for withdrawal
or renegotiation may be quite costly. Here, efficient breach may become the
engine of efficient legal evolution. Finally, scenarios may arise in which
international rules require behavior about which no other nation cares. If so,
deviation from those rules is efficient.52
International trade law provides a useful illustration of the first two situations. The modem theory of trade agreements posits that governments
negotiate trade liberalization to the point that further liberalization would

50. See Shavell, supra 27, at 475 (noting how expectation damages promote efficient
breach).
51. We recognize that expectation damages are an imperfect mechanism in this regard,
given the existence of measurement errors and litigation costs. The same types of problems
arise under international law, as we discuss below.
52. Outside of the trade literature, the possibility that efficient breach theory might be
applied to international law generally has been discussed a few times. See JOEL P. TRACHTMAN, THE ECONOMIC STRUCTURE OF INTERNATIONAL LAW 142-44 (2008); Jeffrey L.
Dunhoff & Joel P. Trachtman, Economic Analysis of International Law, 24 YALE J. INT'L L. 1
(1999); Richard Morrison, Efficient Breach of International Agreements, 23 DENV. J. INT'L L.
& POL'Y 183 (1994); John K. Setear, Responses to Breach of a Treaty and Rationalist International Relations Theory: The Rules of Release and Remediation in the Law of Treaties and the
Law of State Responsibility, 83 VA. L. REv. 1 (1997).
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impose political costs that exceed the benefits. 53 But this calculus depends
on assumptions about the general state of the economy, assumptions that
may prove incorrect following various economic shocks. Some shocks will
result in substantially greater political pressure to impose trade protection in
particular industries, to the extent that negotiated commitments for liberalization may become more burdensome to the promisor than beneficial to the
promisee-sometimes temporarily but in other cases permanently. 54 In such
instances, it is efficient to allow nations to retract their commitments.5 5
Because typical trade treaties address trade policies respecting literally
thousands of goods, however, as well as service sectors, investment matters,
and intellectual property rights, it does not make sense for nations to withdraw from trade treaties in response to these shocks. Instead, mechanisms
must be found to permit the adjustment of particular commitments that have
become inefficient (whether temporarily or permanently), while preserving
the many commitments that remain valuable. Likewise, in a multilateral
trade treaty, compliance with some rule may be efficient for all but one or
two nations.
WTO law indeed contains mechanisms for the retraction of individual
commitments by individual trading nations in the face of political shocks.
For example, GATT Article XIX (sometimes termed the GATT "escape
clause"), as elaborated by the WTO Agreement on Safeguards, permits nations to revoke their tariff commitments temporarily in industries that are
seriously injured by import competition-a marker for circumstances in
which the political pressure for trade protection is likely intense.56 Member
nations can also renegotiate their tariff commitments permanently pursuant
to GATT Article XXVIII.
Just as with private contracts, however, the set of contingencies for
which WTO law authorizes deviation from commitments may not cover all
the contingencies in which deviation is efficient. Consider, for example, the
long-running dispute between the United States, Canada, and Europe over a
European prohibition on the importation and sale of hormone-treated beef, a
prohibition that was adjudged to violate WTO law.5 ' Existing mechanisms
for adjusting the WTO bargain do not permit Europe to maintain the ban
53. Trade agreements thus tend to be "politically efficient." See BAGWELL & STAIGER,
supra note 10, at 23-27. The caveat is that political efficiency may not always be attainable
because of limits on the viability of self-enforcement. Id. at 95-103.
54. See Alan 0. Sykes, Protectionism as a "Safeguard": A Positive Analysis of the
GATT Escape Clause with Normative Speculations, 58 U. CHI. L. REV. 255, 300-03 (1991).
55. As noted above, "efficiency" here must be understood as political efficiency from
the perspective of affected governments, which need not correspond to economic welfare
traditionally defined. See supra notes 10-11 and accompanying text.
56. See Alan 0. Sykes, Protectionism as a "Safeguard": A Positive Analysis of the
GATT "Escape Clause" with Normative Speculations, 58 U. CHI. L. REv. 255, 285-86
(1991).
57. For the current state of play in this seemingly never-ending dispute, see Measures
Concerning Meat and Meat Products (Hormones), WORLD TRADE ORG., http://www.wto.org/
english/tratop e/dispue/casese/ds26_e.htm (last updated Feb. 24, 2010).
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without suffering retaliation or otherwise compensating affected trading
partners. A renegotiation of tariffs, for example, does not allow a nation to
maintain a ban on a particular type of beef-in all likelihood, it would merely allow Europe to negotiate for a nondiscriminatory tariff increase on all
beef.58 Should Europe instead attempt to create a new tariff classification for
hormone-raised beef and raise the tariff above its prior level, it would have
to compensate the United States and Canada or bear retaliation, which of
course is the situation it confronts under current WTO law. Likewise, the
"escape clause" option to impose trade protection in an industry seriously
injured by import competition cannot save the regulatory ban either-the
European beef industry likely would not qualify for relief under the standards of the GATT escape clause, and even if it did, trade protection would
have to be imposed against all imported beef, hormone-treated or not.59 Options for "legalized" deviation may thus be quite unsatisfactory from the
European perspective. Yet, if the political pressure in Europe to maintain the
hormone-treated beef prohibition is sufficiently intense-an intensity that is
perhaps reflected in the nearly quarter-century history of this intransigent
dispute-it is entirely conceivable that European officials benefit more from
retaining the ban than officials abroad are harmed. The most efficient option
may then be for Europe to violate the law (as it has for many years). Indeed,
recent reports suggest that the three disputants may be in the process of settling the dispute with an arrangement that will allow the United States and
Canada to export more hormone-free beef to Europe in exchange for Europe
maintaining its prohibition on hormone-raised beef.60
To be sure, the identification of circumstances in which breach is efficient can be difficult. In the law of private contracts, the problem is
addressed in large measure by requiring the breaching promisor to put her
money where her mouth is-the promisor must pay expectation damages.
WTO law contains a crudely similar mechanism. A WTO member that
maintains a measure that violates WTO law will, in the absence of negotiated settlement of the dispute, eventually become subject to retaliation in the
form of a suspension of trade concessions that is substantially equivalent to
the violation.6' The substantial equivalence standard is subject to binding
58. Of course, nations could always in principle renegotiate the legal rules that cause a
policy to be in violation of the law. Given the size of the WTO membership (now over 150
nations) and the challenges of reaching agreement with such a large number of members,
however, this type of renegotiation is rarely a viable option in the WTO and, as we argue below, is often unrealistic in international law more generally.
59. See Agreement on Safeguards art. 2, para. 2, Apr. 15, 1994, Marrakesh Agreement
Establishing the World Trade Organization, Annex IA, 1869 U.N.T.S. 154.
60. See the report of a settlement at Twenty-Year Stalemate Ended; EU, U.S. Settle Beef
Hormone Dispute, FARM & DAIRY (May 14, 2009), http://www.farmanddairy.com/news/

twenty-year-stalemate-ended-eu-us-settle-beef-hormone-dispute/12027.html.
61. Understanding on Rules and Procedures Governing the Settlement of Disputes art.
22, para. 4, Apr. 15, 1994, Marrakesh Agreement Establishing the World Trade Organization,
Annex 2, 1869 U.N.T.S. 401 [hereinafter DSU]. The standard under the Agreement on Subsidies and Countervailing Measures ("SCMs") is, arguably, slightly different. See Agreement on
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arbitration when a dispute arises over the magnitude of retaliation (the hormones case has indeed gone through this arbitration process).62 By requiring
violators to pay a price tied to the harm suffered by trading partners, the
WTO system can be viewed as a rough analog to an expectation damages
system; it makes breach costly-but not prohibitively so-and thereby facilitates breach when compliance is too costly."
An alternative to a system designed to permit efficient breach is to require a nation seeking to deviate from international law to secure the
permission of affected nations-in effect, a requirement that they renegotiate international law and obtain a modification or waiver. In principle,
renegotiation is another mechanism by which to determine whether a party
that wishes to deviate from an agreement can do so by compensating the
losers while still remaining better off. Indeed, some critics of the damages
remedy in private contract law argue that renegotiation following decrees of
specific performance may better identify situations in which breach is actually efficient." Whatever the merits of this suggestion in the case of private
contracts, however, it is not always plausible in the case of international law.
It is most plausible in the context of bilateral treaties that cover a narrow
range of issues in which the transaction costs of renegotiation may be comparatively low. But for complex treaties addressing a wide range of issues
affecting many interest groups, and for multilateral treaties involving large
numbers of nations, renegotiation can be extremely costly and subject to
holdup problems. 65 If So, it may not represent a viable alternative to efficient
breach.
Another scenario in which efficient breach may be valuable, as noted
above, 6 6 concerns situations in which simple withdrawal from an inefficient
legal regime, or renegotiation of the rules, is quite costly or impossible.
Then, a period of formal noncompliance with the law may be necessary to
facilitate efficient legal evolution.

Subsidies and Countervailing Measures arts. 4.10, 7.9, Apr. 15, 1994, Marrakesh Agreement
Establishing the World Trade Organization, Annex lA, 1869 U.N.T.S. 14.
62. See DSU, supra note 61, art. 22, para. 6.
63. E.g., Schwartz & Sykes, Economic Structure, supra note 30, at S180-81; Sykes,
Ensuring Compliance?, supra note 30. For a formal treatment of WTO retaliation as an efficient breach mechanism, see Gene M. Grossman & Alan 0. Sykes, 'Optimal' Retaliation in
the WTO-a Commentary on the Upland Cotton Arbitration, 10 WORLD TRADE REv. 133

(2011).
64. E.g., Alan Schwartz, The Case for Specific Performance, 89 YALE L.J. 271, 277
(1979) ("[D]amage awards actually are undercompensatory in more cases than is commonly
supposed; the fact of a specific performance request is itself good evidence that damages
would be inadequate; and courts should delegate to promisees the decision of which remedy
best satisfies the compensation goal.").
65. Thus, for example, GATT Article XXVIII provides that nations that fail to successfully renegotiate their tariff commitments are nevertheless allowed to withdraw from them,
subject to measured retaliation that is in turn subject to binding arbitration. This mechanism
may be understood as a response to what would otherwise be an acute holdup problem.
66. See supra notes 37, 47 and accompanying text.
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Here, customary international law provides a useful illustration. In principle, everyone recognizes that customary international law can "evolve" as
practices change,6 ' but it is generally understood that customary international law evolves only when a consensus of nations recognizes the evolution.
Sometimes, when nations agree that customary international law is inadequate or defective, they will send delegates to a convention and create a
multilateral treaty to supplement or change customary international law. But
this process is costly, and these treaties are subject to the same holdup problems that other multilateral treaties are. Accordingly, this type of "renegotia"renegotiation" is not always viable, and the law may instead evolve toward
efficiency through a process by which some nations deviate and others later
mimic the deviations.
As an example, consider the evolution of rules governing sovereign immunity.68 In the nineteenth and early twentieth century, sovereign immunity
meant that national courts would not entertain a lawsuit against a foreign
sovereign.6 9 This norm presumably ensured that private litigation would not
cause frictions between nations and interfere with peaceful relations. Although individuals would lose some legal protection, this may have been
justified by the need to maintain good foreign relations, such that each nation benefited from the restraint of other states.
But in the twentieth century, it became increasingly common for national governments to take ownership of commercial corporations. These
corporations would do business in foreign countries and become embroiled
in tort and contract disputes. The traditional rule of sovereign immunity implied that they could not be brought into court, and, over time, nations began
to make an exception for government-owned commercial enterprises-in
effect, unilaterally deviating from the established customary norm.7 0
The evolution is not difficult to understand. If a foreign-owned corporation cannot enter judicially enforceable contracts, it will have trouble doing
business in the host country. If it cannot be sued in tort, then countries will
be reluctant to allow the corporation to set up factories and distribution facilities that can injure people. Meanwhile, the risk that a tort suit against a
67.

See

RESTATEMENT (THIRD)

OF FOREIGN RELATIONS LAW OF THE UNITED STATES

§ 102 (1987).
68. For a historical account of sovereign immunity law, see Curtis A. Bradley & Mitu
Gulati, Withdrawingfrom InternationalCustom, 120 YALE L.J. 202, 226-33 (2010) (detailing
how nations shifted from an absolute view of sovereign immunity to a more restrictive view of
the doctrine).
69. See, e.g., Berizzi Bros. v. S.S. Pesaro, 271 U.S. 562, 574-76 (1926) (holding that
sovereign immunity barred a breach of contract claim against the Italian government); The
Schooner Exch. v. M'Faddon, 11 U.S. (7 Cranch) 116, 145-47 (1812) (holding that sovereign
immunity absolutely barred American citizens from laying claim to a French warship seized in
U.S. waters).
70. See Bradley & Gulati, supra note 68, at 232 (noting that countries began to recognize a commercial activity or private action exception to the default rule of sovereign
immunity during the twentieth century); GARY BORN & PETER RUTLEDGE, INTERNATIONAL
CIvIL LITIGATION IN UNITED STATES COURTS 219-24 (4th ed. 2007) (describing the evolution
of the law).
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foreign commercial entity-as opposed to a visiting foreign head of statewill lead to diplomatic frictions may be relatively low. It was thus in the
joint interest of states to subject foreign-government corporations to judicial
process and to permit their own corporations to be subject to judicial process in foreign countries. Therefore, what began as a derogation of
sovereign immunity norms has now become customary, and is plausibly
efficient.
As one last example, many states do not in any clear way comply with
provisions of the International Covenant on Economic, Social, and Cultural
Rights ("ICESCR"),7 which requires parties to provide their nationals with
work, social security, education, and medical benefits. Other nations rarely
accuse the first group of nations of violating that treaty. Instead, an understanding has arisen that most states can achieve these goods only gradually,
without a specific timetable. 72 In reality the treaty was too ambitious and
imposed obligations with which states could not realistically comply. Rather
than amend the treaty, which would be costly, difficult, and embarrassing,
states simply decline to comply with it and refrain from demanding compliance from other states.
The final scenario raising the possibility of efficient noncompliance may
seem rather trivial, but is in fact of considerable practical importance. In
domestic contract law, some "breaches" have trivial consequences, and no
one bothers to sue over them or to otherwise seek redress (for example, perhaps a business mails a payment to a supplier one day late but the delay is of
no significant consequence). Likewise, the costs of compliance with international law may exceed the benefits simply because the external harm due to
noncompliance is negligible. For example, the WTO Agreement on Technical Barriers to Trade ("TBT") requires member nations to observe a range
of substantive and procedural rules in promulgating all sorts of regulations
that may affect imported goods. Local building codes are an example of the
rules subject to its regulations." Imagine that a small community in Tonga
has had a fire, and the local municipal leader wishes to enact regulations to
change the building codes to require construction materials that are more
fire resistant. The leader neglects to follow a number of substantive and procedural rules in the TBT Agreement. The distinct possibility arises, however,
that no foreign exporter will be sufficiently affected by this breach of obligations to notice it. Indeed, one imagines that nations and their subsidiary
governments frequently violate all sorts of rules that are technically binding
on them, under circumstances in which no one abroad cares to any material
degree.

71. International Covenant on Economic, Social, and Cultural Rights, adopted by the
General Assembly Dec. 19, 1966, 993 U.N.T.S. 3 [hereinafter ICESCR].
72. See infra Section II.C.2.b.
73. See generally Agreement on Technical Barriers to Trade, Arts. 2-3, Apr. 15, 1994,
Marrakesh Agreement Establishing the World Trade Organization, Annex IA, 1868 U.N.T.S.
120.
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The general lesson is that before any nation incurs the costs of compliance with some international rule, it should always ask itself whether
deviation will injure another nation seriously enough to justify the costs of
compliance. To be sure, the private calculus in this regard will generally
deviate from the social (global) calculus, and not all rational noncompliance
will be efficient even in cases in which no foreign nation will complain. But
for large classes of cases, the benefits of compliance to other nations may be
so small that the costs of compliance outweigh them.
In sum, opportunities for efficient breach arise under international law
just as in private contracts, affording another justification for noncompliance
at times. We acknowledge that breach can be opportunistic and inefficient,
and are mindful of the need for attention to ways of guarding against that
prospect.
C. Implicationsfor Remedies

The foregoing analysis yields two propositions. First, a credible threat of
retaliatory defection from international legal obligations is often necessary
to sustain beneficial international cooperation. Second, some instances of
deviation from international law are efficient and should not be discouraged.
These propositions have important implications for the penalties that states
should pay when they fail to comply with international law.
If the relevant international actors can readily distinguish efficient and
inefficient breaches, it is sufficient for them to do nothing when an efficient
breach occurs and to retaliate when an inefficient breach occurs. In the case
of retaliation against inefficient breach, the extent of retaliation can perhaps
be as high as the victim chooses.74 A high level of retaliation against inefficient breach will deter inefficient breach, while no retaliation against
efficient breach will permit efficient breach-and this is the optimal outcome.
In many instances, however, the relevant set of international actors cannot readily observe whether breach is efficient or not. The benefits of breach
to the party that commits a breach, and the costs to other states, may all be
private information. Consider first the possibility that the benefits of breach
to the breaching party are private information. Then, as a first approximation, the ideal remedy will force the breaching state to incur a cost equal to
the cost that it has inflicted on the victim state. An ideal remedy is monetary
reparations, which are analogous to expectation damages: the wrongdoing
state simply transfers an amount equal to the loss to the victim state measured against the baseline of full performance. 5 But the wrongdoing state
may refuse to pay reparations. In that case, the victim state might retaliate
so as to impose the equivalent of its loss on the wrongdoing state.
74. Of course, when sanctions are themselves costly, a ceiling on retaliation may still
be desirable. See infra Section II.A.2.
75. See Setear, supra note 52, at 70; Eric A. Posner & Alan 0. Sykes, An Economic
Analysis of State and Individual Responsibility Under InternationalLaw, 9 AM. L. & EcON.
REv. 72, 114-15 (2007).
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Such a system is nevertheless subject to a number of difficulties. Among
other things, victims will not always have the proper incentives to retaliate,
because retaliation may be too tempting or too costly. In the case of a trade
violation, for example, retaliation may be (politically) beneficial and thus
quite tempting-it enables political officials in the victim state to secure
political gains by supplying protection to import-competing firms. For this
reason, the victim may tend to retaliate excessively (unless the rules somehow prevent such behavior). By contrast, in the case of, say, nuclear
nonproliferation violations, retaliation may be quite expensive. Perhaps victim states would inflict economic sanctions on wrongdoers, which would
injure firms in victim states that want to do business with firms in wrongdoer states. The same problem can arise in a trade treaty when the victim of a
breach is "small" and lacks the market power to affect the prices that firms
engaged in trade in the violator state receive. In that case, retaliation then
passes through in full to the victim state's consumers and can amount to
"shooting oneself in the foot." In this second group of cases, retaliation may
be insufficient.
Furthermore, when sanctions are costly in themselves, and are not simply transfers between countries, those costs must be taken into account in
designing an optimal remedial system."6 In particular, the cost of the sanctions mechanism must be factored into any assessment of the costs of breach
when deciding whether breach is genuinely "efficient."77 Conceivably, a
sanctions system may be so expensive that the ideal remedial system might
embody a credible threat of enormous sanctions. Because the sanctions are
enormous, the victim will never breach but instead will comply with its obligations or renegotiate them. As a result, the expense of the system is never
incurred, assuming that the use of the system is credible in the first place
(which may not be a plausible assumption). It is also possible that sanctions
should be set at a level below compensation so that the victim of breach will
be less likely to pursue them.78
Further complications arise as a result of the dynamic nature of the parties' relationship. Suppose that state X breaches a treaty, and state Y
retaliates by imposing economic sanctions as well as suspending its own
obligations under the treaty. If X believes that Y's retaliation is excessive, it
will treat the retaliation as a breach of international law, warranting a response in kind. If Y believes that its retaliation was lawful, it will regard X's
retaliation as an independent breach of international law, and thus raise its
own level of retaliation. The risk of such escalation helps explain the appeal
of neutral adjudicators who can provide impartial judgments about the

76.

See, e.g., Mostafa Beshkar, Optimal Remedies in International Trade Agreements,

54 EUR. EcON. REv. 455 (2010) (discussing the costs of sanctions with respect to trade).
77. See A. Mitchell Polinsky & Daniel L. Rubinfeld, The Welfare Implications of Costly
Litigation for the Level of Liability, 17 J. LEGAL STUD. 151 (1988).

78.

Id. at 159-60.
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proper scope of retaliation. It also might suggest that states should not retaliate as aggressively as might otherwise seem justified. 79
An additional consideration lies in the possibility that some breaches of
international law may be difficult to detect. Imagine a fishery treaty that requires a reduction in fishing, for example, and suppose that a party to the
treaty regularly cheats on its obligations. It may be difficult to detect illegal
fishing in an ocean fishery, and thus many instances of cheating may escape
notice. In such cases, and as a first approximation, retaliation must be adjusted upward in accordance with the low probability of detection so that the
expected cost of deviating from the law is equal to the cost imposed on other
states. If cheating is detected only one-third of the time, for example, the
appropriate level of retaliation when cheating is detected will be three times
the harm done by each instance of cheating.so
Finally, we underscore a point that relates to earlier remarks-optimal
retaliation may entail more or less than the abandonment of the underlying
treaty regime. Suppose, as a benchmark case, that state X and state Y enter a
treaty that entails a simultaneous exchange of benefits. Neither party relies
on the treaty in the sense of making sunk expenditures. A shock occurs that
changes the preferences of state X so that its performance of the treaty is no
longer worthwhile. If both states can cease performing immediately, state Y
will have suffered no loss in reliance on the treaty that requires compensation. Here, the optimal response to changed circumstances is simply for both
sides to cease performance, and unless state Y can and will offer some additional inducement for state X to reengage, the treaty efficiently ends.
But one can imagine other possibilities. Suppose state Y makes sunk investments in reliance on the treaty. State X then contemplates breach, and
may use a threat of breach to extract opportunistic concessions from Y (a
type of opportunistic renegotiation). It may then be necessary for Y to have
the capacity to retaliate more substantially than simply by abandoning its
own treaty obligations to avoid such an outcome.
Lastly, suppose that the treaty spans a wide range of obligations, and
that some shock occurs to render one of the obligations inefficient while the
others remain valuable (consider the WTO, with its thousands of obligations
respecting trade in goods, services, and intellectual property). Here, the
abandonment of the treaty regime in the face of a breach of one obligation is
most undesirable; the challenge is to calibrate the remedy for a deviation
from a single obligation to ensure that such a deviation is efficient while the
broader regime remains stable.

79. See AXELROD, supra note 38, 119-20 (discussing the tit-for-two-tats strategy).
80. Such adjustments are familiar in other contexts. For example, the possibility that a
tortfeasor may commit a tort without detection offers a standard economic justification for
increasing the level of damages, and has been suggested as a basis for punitive damages in
some cases. See A. Mitchell Polinsky & Steven Shavell, Punitive Damages: An Economic
Analysis, 111 HARv. L. REv. 869, 873-74 (1998).
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D. Caveats and Objections

The discussion above already notes some caveats to particular aspects of
the analysis, such as the challenges of identifying opportunities for efficient
breach. Here, we address some more general caveats and objections.
1. Self-Enforcement Measures Are Lawless Unilateralism
One objection to violations of international law as countermeasures following violations by other nations is that such countermeasures often
involve a considerable degree of "unilateral action," by which we mean action that is not subject to multilateral oversight. Thus, the argument runs, a
state that violates international law to "punish" violation by another has
"taken the law into its own hands," acting as prosecutor, judge, and jury for
the purposes of determining that a violation of international law has been
committed by another nation." In addition, the magnitude of the "punishment" may well be determined unilaterally, in which case punishment may
be excessive. The possibility of excessive punishment is an implication of
the earlier suggestion that breach of international law may sometimes be
efficient-if punishment is too high, efficient deviations from the law will
be discouraged. A similar concern is that unilateral retaliation will lack legitimacy and beget counterretaliation that causes international cooperation
to unravel altogether.
There is some merit to all of these points. Indeed, one of us has argued
elsewhere that precisely these concerns led to the replacement of the dispute
mechanism of the old GATT, under which unilateral measures aimed at punishing violations were common, by the new WTO dispute resolution system,
which relies on centralized adjudication of violations followed by multilaterally authorized sanctions of a magnitude subject to arbitration.8 2 As a
result of the new dispute system, the need for nations to "violate" the law to
encourage compliance has greatly diminished. 83
The WTO experience is instructive, and we believe that nations should
not act unilaterally to enforce the rules when viable alternatives exist. If an
impartial adjudicator is available to decide whether the law has been violated, a nation aggrieved by a purported violation should appeal to that
adjudicator. If a standard exists for calibrating countermeasures (such as the
"substantial equivalence" standard of the WTO or the "commensurate"
81. This type of claim was often advanced in the multilateral trading system before the
advent of the WTO. See, e.g., AGGRESSIVE UNILATERALISM: AMERICA'S 301 TRADE POLICY
AND THE WORLD TRADING SYSTEM (Jagdish Bhagwati & Hugh T. Patrick eds., 1990). In the
context of general international law, see PAUWELYN, supra note 4, at 49-50.
82. Schwartz & Sykes, Economic Structure, supra note 30, at S200-04.

83.

Some subtle issues still arise. Most importantly, delays in litigation create what is

sometimes termed the "3-year free pass" for WTO violators. See Sykes, Ensuring Compliance?, supra note 30, at 20. A nation can violate WTO law and avoid any sanction until

adjudication has finished and the violator has been given a "reasonable period of time" to
correct its behavior. See DSU, supra note 61, art. 21, para. 3. If such conduct becomes flagrant, one might argue, a role for unilateral countermeasures remains.
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standard of the draft ILC articles, which are discussed further below), then
nations should endeavor to follow it, and should allow an impartial adjudicator to review the magnitude of countermeasures under that standard if
such review is available.
The problem is that impartial third-party adjudication and review are often unavailable under international law. The WTO dispute resolution system
is unique. And even when an appeal to the International Court of Justice or
to certain other tribunals is possible in other settings, accused violators may
refuse to submit themselves to the jurisdiction of those tribunals. Even if
they do submit themselves to jurisdiction, they may ignore a resulting ruling
against them.84
It should also be kept in mind that adjudication systems are themselves
subject to "efficient breach." They are the products of treaties, and, as we
argue, treaties do not always anticipate future contingencies. The dispute
settlement systems themselves may become inefficient. A nation might believe, for example, that a system for selecting judges is biased in favor of
certain types of nations. In the 1960s, for example, developing countries
regarded the International Court of Justice as too "western" and boycotted it
until western countries renegotiated the system to allow for regional representation of judges.85 In later years, the United States came to believe that
the International Court of Justice was biased against American interests and
withdrew from its mandatory jurisdiction. 86
For these reasons, unilateral action is often the only viable course for
sanctioning violations of international law. The alternative to unilateral action is acquiescence in violations, which can lead to a complete breakdown
of cooperation. Nations should approach unilateral measures with caution,
but the mere fact that they are "unilateral" is not a fatal objection.
2. Self-Enforcement Measures Favor Powerful Countries
Another objection to violations of international law as countermeasures
is the suggestion that only powerful states can afford to take countermeasures, and thus that this approach favors the strong and hurts the weak. The
problem with this argument is that in a repeated prisoner's dilemma game
between a powerful state and a weak state, both states benefit from cooperation. If the powerful state benefits from cooperation, then the weak state can
harm the powerful state by taking countermeasures such as withdrawal
from, or violation of, the treaty. The threat of such a countermeasure will
deter the powerful state from violating in the first place, except, as we argue,
when the gain from violation is sufficiently high. Likewise, the weak state
will comply in order to avoid retaliation except when the gain is sufficiently
high.
84.
tion with
85.
86.

See generally POSNER, PERILS, supra note 7 (discussing these problems in connecthe International Court of Justice).
Id. at 145-49.
See id. at 140, 148.
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The international trade area again provides a useful illustration. International economics often distinguishes "large" countries from "small"
countries. A small nation, by definition, cannot affect the prices that foreign
exporters receive by altering its purchases of their goods and services."
Thus, they cannot inflict a loss of surplus on others; their behavior is immaterial."' Other (perhaps large) nations thus have nothing to lose by violating
their legal obligations toward small nations, the argument might run. But
then the question arises why large states entered into agreements with the
small states in the first place-if the small states cannot confer or extract
surplus to others by changing their behavior, why bother to negotiate with
them? There two possible answers: (a) there are benefits to the large states
from cooperation with the small states, even if small, which means that
small states do have the power to retaliate;89 or (b) the concessions to small
states (perhaps developing nations) are a gift motivated by altruism. In either case, the large states will bear a cost by breaking the law (in the second
case the large nations lose the utility of giving the gift).
To be sure, a powerful state may get away with violating one body of
law because of implicit threats to punish subsequent retaliation through other means (such as withdrawal of foreign aid). In this case, the weaker state
could retaliate but is discouraged from doing so because of the threat of
some larger punishment. But the weaker state is still better off by allowing
deviation than it would be otherwise-when weaker states are net beneficiaries of some larger bargain that cuts across issue areas, they may have a
part of their surplus taken away by larger states in response to shocks but
still come out ahead.
A similar point may be made about situations in which more powerful
states are imagined to have greater bargaining power, and thus to have extracted much of the joint surplus for themselves in international
negotiations. Where that is true, the more powerful nation will have incentives to obey the law to avoid the loss of that surplus precisely because it
receives a large share of the surplus.
3. Countermeasures That Do Not Violate
International Law Are Superior
Another objection to violations of international law as countermeasures
is that other countermeasures may be available. Given the substantial economic, military, and diplomatic muscle of the United States, one might
87. See Bagwell & Staiger, supra note 10, at 30.
88. See Alan V. Deardorff & Robert M. Stern, CurrentIssues in Trade Policy: An Overview, in U.S. TRADE POLICIES IN A CHANGING WORLD ECONOMY 15, 37-38 (Robert M. Stem
ed., 1987).
89. In the trade area, for example, the benefits of cooperation with small states might
relate, inter alia, to their promises to respect the intellectual property rights of developed country exporters. The threat to back away from intellectual property commitments under the WTO
TRIPs Agreement may then represent a potent threat. See DSU, supra note 61, art. 22, para. 3
(allowing for such cross retaliation).
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argue, it has the ability to punish those who violate international law with
actions that do not themselves violate international law ("retorsion" 0 ), including certain economic sanctions, the withdrawal of foreign aid, and
diplomatic protest.
There is some merit to this point as well. Countermeasures that do not
violate international law may well be available, effective, and not unduly
costly. In such situations, they assuredly merit consideration.
We suggest, however, that there is no "thumb on the scale" in favor of
such measures as a logical matter. If another nation violates international
law, it should expect to pay a price, and indeed that expectation can be vital
to sustaining cooperation over time as we suggested earlier. The violator has
no cause to complain if a countermeasure also violates international law.
Thus, in our view, the choice of countermeasures should be based simply on
their likely effectiveness at inducing compliance and fostering future cooperation and on their cost.9' If a countermeasure that violates international
law is the most attractive option in this regard, so be it.
4. Noncompliance with International Law Damages
a Nation's "Reputation"
Recent writing on international law argues that nations comply with it
because of concern for their "reputations."" This claim suggests another
possible objection to noncompliance-that it may result in damage to a nation's reputation and attendant adverse consequences.
We think this objection is misguided. Other writers have already noted
various difficulties with the suggestion that "reputation" is an important factor in inducing compliance with international law.93 More fundamentally, the
term "reputation" is used quite loosely in the literature in a manner that confuses the issues. Some who invoke the notion of reputation simply seem to
be saying that if a nation violates international law, it will face some sort of
retaliation or sanction. To the extent that this is the claim, we agree, but have
addressed its relevance already-noncompliance with international law can
be justified if it appropriately sanctions noncompliance by other nations or if
it represents efficient breach.

90. See DAMROSCH ET AL., supra note 1,at 713.
91. Indeed, sanctions (and threats of sanctions) that impose substantial costs on the
violator at the least cost to the party imposing the sanction are the most likely to be effective.
See Jonathan Eaton & Maxim Engers, Sanctions, 100 J. POL. EcON. 899, 902, 909 (1992).
92. E.g., GUZMAN, supra note 7, at 73-78 (proposing a reputational theory of compliance).
93. See, e.g., Rachel Brewster, The Limits of Reputation on Compliance, I INT'L THEORY 323, 324-30 (2009); Rachel Brewster, Unpacking the State's Reputation, 50 HARV. INT'L
L.J. 231, 249-62 (2009) (arguing that the reputational model fails to take into consideration
the different time horizons of the indefinite state and the relatively short-term governments
that control them, or to adequately consider differing costs of compliance for different treaty
regimes).
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The concept of "reputation" in the economic literature is typically rather
different, in a way that makes it largely irrelevant in our view to transparent
democracies such as the United States. Reputation games in economics are
games of incomplete information. In the simplest such game, we might imagine that players are one of two "types"-those with a propensity to
cooperate and those with a propensity to cheat or act selfishly. The players
do not know which "type" characterizes the other player(s), and must draw
an inference about their type from past behavior. In this setting, a player
who defects from cooperation acquires a reputation for defecting, and other
players will decline to cooperate with that player in the future. A player who
develops a reputation for cooperation, by contrast, will benefit from the opportunity to enter more cooperative relationships in the future.94
In the case of an open democratic society such as the United States,
however, other nations need not draw inferences about future behavior from
the past. Nations can learn far more about the propensity of the United
States to obey some aspect of international law by reading the statute books,
by listening to the statements of government officials, by reading the Congressional Record, and so on. These sources of information can help a
foreign country predict future behavior more accurately than mere inferences based on what has happened in the past. Given all of these sources of
information, a violation of international law by a nation such as the United
States likely has little impact on expectations about its future behavior.
Finally, even if a nation has a "reputation" that can be damaged by violations of international law, a violation need not damage the nation's
reputation when the violation occurs under the circumstances that we suggest can justify it. If a nation makes clear that its deviation from the law is a
countermeasure to punish deviation by others or a situation in which the
costs of compliance are excessive (so that the nation is willing to pay the
price for deviation in the form of sanctions by others), its reputation for
compliance under other circumstances can remain intact (although we stipulate that problems may arise when such claims are not verifiable).
5. International Law Will Lose Its Legitimacy If Countries Violate It
A last objection, related to the first, is that nations will be less likely to
comply with international law if other nations violate it. This argument
draws from some psychological and economic studies of compliance with
domestic law, which suggest that people are more likely to comply with a
95
law if they believe that other people comply with that law.
This domestic analogy does not work well with international law. Recall
that in the repeated game framework, a country will cheat if it believes that
its counterpart will not retaliate by cheating in turn. Countries comply with
94. See generally FUDENBERG & TIROLE, supra note 37, ch. 9 (investigating the idea
that a player who repeatedly plays a game in the same way will create expectations that he
will play similarly in the future, thereby causing his opponents to adjust their own play).
95. See, e.g., Tom R. TYLER, WHY PEOPLE OBEY THE LAw (1990).
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the law only because they believe that other countries might not comply
with the law. The key point is that a violation of international law undermines compliance only if the violation is opportunistic; if it is in response to
other violations, then it is a necessary condition for international cooperation.
In addition, if states complied with international law even when compliance was inefficient, this would make international law less rather than more
attractive to states. In this hypothetical world, states would comply more
frequently with international law but they would create less international
law in the first place.
II. SOME ADDITIONAL EXAMPLES AND EXTENSIONS
In this Part, we discuss additional illustrations of our argument in Part I.
Section II.A comments further on the remedial rules of international law,
both at a general level and with respect to particular subfields. Section II.B
addresses two topics that have proven a source of controversy in academic
commentary-withdrawal rights and treaty reservations-and considers
whether these practices can be understood as efficient, "legalized" noncompliance. Section II.C concludes with some further examples that illustrate
opportunities for efficient breach of international law, including scenarios in
which breach has led or might potentially lead to efficient legal evolution.
A. Remedies in InternationalLaw

1. General Principles
General principles of international law do not speak in terms of efficiency, but they can be interpreted consistently with our claims. As there is no
authoritative international legal source on the international law of remedies,
we rely on the ILC's draft articles on state responsibility.9 6 These are (ostensibly) customary international law rules, and they apply to breaches of both
customary international law and treaty law (unless the treaty itself provides
otherwise).
a. Countermeasures

Draft Article 22 recognizes that a state may lawfully engage in an act
"not in conformity with an international obligation towards another State"
that has engaged in an internationally wrongful act.97 Such an act is known
as a "countermeasure." Thus, the basic idea that noncompliance is permissible to sanction violations of international law is clearly recognized.
The ILC subjects the right to take countermeasures to several restrictions. Most important for our purposes, Article 51 provides:
96.
97.
ures).

ILC Draft, supra note 3.
Id. art. 22; see also id. art. 49 (establishing the object and limits of countermeas-
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"Countermeasures must be commensurate with the injury suffered, taking
into account the gravity of the internationally wrongful act and the rights in
question." 98 The ILC does not define "commensurate," but the clear focus of
Article 51 is on the harm done by the violation. A party undertaking a countermeasure must be mindful of the "injury suffered," the "gravity" of the
violation, and the importance of the rights at issue. The emphasis on countermeasures "commensurate" with the harm suffered broadly accords with
our suggestion that countermeasures should induce violators to internalize
the harm done to others, and should not in general "punish" violators beyond that level.
Of course, the "commensurate" standard is subject to interpretation, and
in many scenarios it will be difficult if not impossible to measure precisely
the harm done by a violation. We do not wish to overstate our case, but
merely to make the point that the general standard for countermeasures
adopted by the ILC links such measures to the harm done by the violation
but does not seek to achieve absolute or maximal deterrence of violations.
Although the ILC drafters may not have understood the provision in this
fashion, such a standard tends to promote efficient compliance and to permit
efficient breach.
Certain other limitations on countermeasures are perhaps more difficult
to square with our theory. For example, a state cannot engage in countermeasures that would violate certain fundamental norms of international law:
those in the UN Charter, "fundamental human rights," prohibitions on reprisals that violate humanitarian norms, and other peremptory norms. 99 The
humanitarian appeal of these restrictions is easy to understand, and perhaps
the implicit premise is that such measures do so much harm that they must
be inferior to other feasible countermeasures. But their logical (and legalP")
basis is at times questionable. To prevent Serbian forces from committing
human rights violations, for example, the North Atlantic Treaty Organization ("NATO") launched a military intervention that violated both the UN
Charter (it had no Security Council authorization) and arguably some human rights and humanitarian norms (against high altitude bombing).101 Yet it
is not clear what alternatives there were. Economic sanctions, for example,
are notoriously ineffective 02 and can impose their own great hardships on
98.

Id. art. 51.

99. Id. art. 50, para. 1.
100. ILC Commentaries, supra note 3, at 131-34, cite dicta in a handful of cases, andsomewhat more persuasively-the nonderogation provisions in human rights treaties and the
prohibitions on reprisals in the Geneva Conventions.
101.

See William Joseph Buckley, The Strength of an Argument: A Response to General

Clark's Essay, in Kosovo: CONTENDING VOICES ON BALKAN INTERVENTIONS 256 (William

Joseph Buckley ed., 2000) (discussing high altitude bombing); Jonathan Chamey, Anticipatory
HumanitarianIntervention in Kosovo, 93 AM. J. INT'L L. 841 (1999) (noting violation of UN
Charter).
102.

See GARY CLYDE HUFBAUER ET AL., ECONOMIC SANCTIONS RECONSIDERED 158-60

(3d ed. 2007) (concluding that economic sanctions failed to achieve their goals in a large majority of the 204 cases studied).
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innocent populations. The NATO action may thus have been an "efficient
breach" of the usual remedial rules.
Certain other restrictions on countermeasures may make good sense. In
the United States Diplomatic and Consular Staff in Tehran case,' 03 the International Court of Justice said that states may not violate diplomatic
immunities even as a countermeasure. If a state retaliates against, say, the
violation of a fishery treaty by taking the wrongdoing state's ambassador
hostage, then communications between the states will break down, interfering with efforts to resolve the dispute and prevent escalation. It would be
better if the victim state could find a means to retaliate that had less drastic
effects.
These last two examples relate to the principle that retaliatory strategies
should minimize the collateral or deadweight costs of retaliation conditional
on their effectiveness. Sometimes, unfortunately, the only available retaliation may entail substantial collateral costs, yet may be preferable to
inaction.
A final type of restriction on countermeasures requires states to observe
some minimal procedural rules when engaging in countermeasures. States
must call upon the wrongdoing state to obey the law, and must give notice
prior to the implementation of countermeasures.'"1 These rules reasonably
limit the risk of a misunderstanding in which the wrongdoing state might
interpret a countermeasure as an independent wrong that would justify an
escalating series of additional countermeasures.
b. Reparations

The ILC draft requires states to pay reparations or restitution if they violate international law.'s Restitution means the return of a thing wrongfully
taken, such as territory. Reparations are monetary damages. There are limits
to both. A state is not required to make restitution if the cost to it is out of
proportion to the benefit to the victim state. 0 6 And reparations are intended
to be compensatory (not punitive). 0" Once reparations are paid or restitution
is made, countermeasures are no longer appropriate.

103.

United States Diplomatic and Consular Staff in Tehran (U.S. v. Iran), 1980 I.C.J. 3,

1 86 (May 24).
104. ILC Draft, supra note 3, art. 52. But see ANTHONY AusT, MODERN TREATY LAW
AND PRACTICE 304 (2000), for the view that this rule has entered customary international law.
105. ILC Draft, supra note 3, arts. 31, 34. The principle was first recognized by an international court in Factory at Chorz6w (Ger. v. Pol.), 1928 P.C.I.J. (ser. A) No. 17, at 29 (Sept.
13) (holding that "any breach of an engagement involves an obligation to make reparation" as
part of determining whether Poland owed reparations to Germany for seizing a German factory); Factory at Chorz6w (Ger. v. Pol.), 1927 P.C.I.J. (ser. A) No. 9, at 21 (July 26) ("It is a
principle of international law that the breach of an engagement involves an obligation to make
reparation in an adequate form.").
106. ILC Draft, supra note 3, art. 35.
107.

Id. art. 36.
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The best explanation for this system is that states have an implicit option
to perform or pay reparations, just as contract parties under domestic law
have an implicit option to perform or pay expectation damages. The victim
state retaliates only if the wrongdoing state both breaches and fails to pay
reparations; if the wrongdoing state breaches but pays reparations, then the
victim state has no right to retaliate. If reparations fully compensate the victim state, then the rules governing reparations are broadly consistent with
the theory of efficient breach.
The paucity of cases makes it difficult to determine, however, whether
states comply with this norm. One of the few cases to address this issue is
the Air Service Agreement arbitration.os France injured Pan Am's commercial interests by placing certain restrictions on flights from the United States
to France. The United States retaliated by suspending Air France flights to
Los Angeles.' o The arbitration panel held that France violated the agreement and that the U.S. response was proportionate,"' even though it was
likely that the harm to Air France's economic interests (a complete ban on
flights to Los Angeles) as a result of the U.S. retaliation was considerably
greater than the harm to Pan Am's interests (limited restrictions on flights to
Paris).' 12 The panel held that a strict comparison of losses was not appropriate given the "importance of the issue," but did not explain further." 3 From
an efficient breach perspective, this judgment seems questionable.' 4
Restitution is also potentially in tension with the objective of efficient
breach. If a state must make restitution, then it may not obtain any benefit
from the breach. Perhaps restitution will be or should be limited to property
right-like violations (the seizure of land, ships, equipment, and so forth), for
which the return of the property approximates compensatory damages
(minus, of course, any lost "rental value"). Unfortunately, the law is ambiguous and unsettled." 5
We are mindful of the fact that the obligation to pay reparations or restitution coexists with the law on countermeasures. Depending on how the
notion of "commensurate" countermeasures is implemented, and how the
value of reparations or restitution is set, the possibility arises that a violator
may become subject to an excessive sanction that combines "commensurate" countermeasures with compensatory reparations. Nothing in the draft
108. Air Service Agreement of 27 March 1946 between the United States of America
and France, 18 R.I.A.A. 417 (Penn. Ct. Arb. 1978). This arbitration is discussed in ILC Commentaries. ILC Commentaries, supra note 3, at 134.
109. Air Service Agreement of 27 March 1946 between the United States of America
and France, 18 R.I.A.A. 417, 2.
110. Id. 17.
111. Id. 99.
112. In any event, the tribunal did not attempt to determine the relevant costs.
113. Air Service Agreement of 27 March t946 between the United States of America
and France, 18 R.I.A.A. 417, 83.
114. For a general discussion of the appropriate magnitude of reprisals, see ARIE E.
DAVID, THE STRATEGY OF TREATY TERMINATION ch. 9 (1975).

115.

For a discussion of this point, see Posner & Sykes, supra note 75, at 114-21.
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ILC articles rules out this possibility, and we thus urge that in cases in which
both countermeasures and reparations are involved, the principles in the
draft articles should be interpreted with an eye toward ensuring that the
combination of remedies does not result in excessive penalties for breach. In
this regard, we note again that the optimal aggregate penalties for breach
may exceed the harm caused by breach in cases in which breach may go
undetected.
2. International Trade Law
The multilateral law of international trade under the WTO, along with its
dispute resolution system, is the most elaborate body of international law in
existence. We have already suggested at numerous points in Part I that key
features of the WTO remedial system reflect the themes of this Article.
To recapitulate briefly, international trade law is self-enforcing, and accordingly it is often necessary for nations to "violate" the law (or threaten to
violate it) in order to punish other violators. In an ideal world, threats of
retaliation would be enough to sustain cooperation, but because of shocks
that make deviation from the bargain efficient, violations will indeed occur.
Further, it may be unclear whether a violation is efficient or not due to imperfect information about the consequences for affected parties. Actual-as
opposed to threatened-retaliation is then necessary, but must be tempered
by the possibility that breach is at times efficient, and hence the price for
violations must not become too high (or too low). The original enforcement
mechanism of GATT (before the WTO) involved a form of unilateral, titfor-tat retaliation for breach of obligations. Despite the imperfections of this
mechanism, GATT successfully held together for nearly half a century, as
average tariff rates steadily declined. 116
One deficiency of unilateral retaliation as an enforcement mechanism,
particularly in a complex treaty like a trade agreement, is that honest disputes may arise over the question whether breach exists. Accordingly, GATT
permitted members to seek impartial adjudication of their claims regarding
breach. This level of adjudication was considered adequate for much of the
history of GATT."'
But another deficiency of unilateral retaliation is that its magnitude is
undisciplined and may become excessive in situations in which deviation
from obligations is efficient. The danger of excessive retaliation may be particularly great when large countries (such as the United States) engage in
retaliation-retaliation can impose substantial costs on foreign exporters,
yet may be tempting to officials who view it as an opportunity to renege on
politically costly trade commitments. This problem, we have suggested, was
a key motivation for the reforms of the dispute resolution system under the
WTO, which substituted central supervision over the magnitude of retaliation, including binding arbitration under a standard that requires the
116.
117.

See JACKSON ET AL., supra note 43, at 217-22.
See Schwartz & Sykes, Economic Structure, supra note 30, at S193-94.
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retaliation to be "substantially equivalent" to the harm done by the violation.
This crude analogue to an expectation damages mechanism, we have suggested, ensures that the price for breach is not prohibitive and allows
deviation when it is politically imperative.
With the reforms ushered in by the WTO, it is no longer necessary for
trading nations to "violate" the law to secure its enforcement-retaliatory
deviation is now authorized by the membership and is no longer a "violation." Nevertheless, the essential punishment mechanism remains the same:
nations aggrieved by violations revoke their WTO commitments by imposing harm on the violator.
Formal "violations" of the law do occur, of course, some no doubt inefficient and some efficient. These violations will persist despite retaliation
when their political value to the violator is great and the retaliatory price is
not too high politically-these are the cases that may correspond (crudely,
we concede) to instances of (politically) efficient breach. The correspondence is crude for much the same reasons that expectation damages in
contract law do not yield perfectly efficient breach-the price for breach
may be measured incorrectly, and the sanctions mechanism is itself costly.
Indeed, these problems are worse in the trade area. It is very difficult in
general to know precisely what level of trade retaliation restores the political
welfare of a nation aggrieved by a violation of WTO law. The simple rules
of thumb used by WTO arbitrators-such as to allow retaliation that chokes
off a volume of trade that is equivalent to the volume lost as a result of the
violation' '-do not capture this loss in general. Accordingly, it would be
unrealistic to imagine that retaliation in the WTO induces the violator to
"internalize the externality" with any great accuracy. Moreover, one must
take account of the fact that WTO litigation itself is costly and that trade
sanctions create their own deadweight losses.' 19 The WTO system elides
these issues.
Nevertheless, the fact that the WTO membership has devised a system
that places an upper bound on unilateral retaliation evinces recognition that
the price for breach should not be prohibitive and thus that breach may be
efficient. It also reflects the fact that in a complex multilateral treaty such as
the WTO, with 153 member states, renegotiation alone is an inadequate
mechanism for adjusting the bargain.
An interesting puzzle remains that we have not yet addressed. Under
WTO law, member nations agree not to seek redress or retaliation except in
accordance with the WTO Dispute Settlement Understanding. 120 Pursuant to
that Understanding, nations alleging a violation must proceed through a
panel adjudication process, followed by the possibility of appellate review,
before a violation is "proven" and any retaliatory right comes into existence.
Moreover, violators have a "reasonable time" to cure their violations after a
final adjudication before retaliation may begin. If the violation is cured
118.
119.
120.

Grossman & Sykes, supra note 63, at 158-59.
Id. at 150; see also Beshkar, supra note 76, at 460-63.
DSU, supra note 61, art. 23.
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within that time, no retaliation is allowed. And if the violation continues, the
permissible retaliation is constrained in practice to be "equivalent" to the
ongoing harm done by the violation-the aggrieved nations are not allowed
to retaliate for the harm suffered prior to the expiration of the "reasonable
period" for compliance.121
Thus, under the WTO system, a violator has a "free pass" of sorts-it
suffers no retaliation for harm caused by a violation during the period that it
takes to adjudicate the violation plus the ensuing "reasonable time" for cure.
Various commentators have wondered whether this system makes sense.122
Some have speculated that the system is designed to encourage nations to
litigate their cases to conclusion, perhaps because litigation confers a positive externality for the membership in clarifying the rules.' Another
possibility is that the alternatives are simply worse-the costs of undisciplined unilateral retaliation prior to an adjudication of a violation may
wreak more harm than the inefficient deviation that the current system permits.
We have no sure answer to this puzzle, except to observe that after many
years of more or less unconstrained unilateral retaliation under GATT, the
WTO membership opted for a system that excludes the possibility of allowing nations to act as judge and jury for their own claims and disables them
from unilaterally setting the price for breach. The tradeoff is that the price of
breach may now be too low, at least for an initial period of time.
3. International Investment Law
Investment law governs the relationships between foreign investors and
states that permit foreign investment. Until recently, investment law was
customary international law, and the central norm was that when states expropriate foreign investments, they must compensate the investors. This
norm was contested by newly independent states in the 1950s and 1960s,
which sought to expropriate foreign investments and transfer the wealth to
nationals. In recent years, developing countries have signed bilateral investment treaties ("BITs"), which, similar to the Fifth Amendment of the U.S.
Constitution, permit governments to take property for public purposes as
long as they compensate investors.' 24 These treaties also provide for interna-

See Schwartz & Sykes, Economic Structure, supra note 30, at S200.
See generally THE LAW, ECONOMICS AND POLITICS OF RETALIATION IN WTO DisPUTE SETTLEMENT (Chad P. Bown & Joost Pauwelyn eds., 2010) (compiling essays that
analyze the WTO system).
123. See Grossman & Sykes, supra note 63, at 151.
124. See Salacuse, supra note 21.
121.
122.
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tional arbitration.12- The purpose of BITs is to attract foreign investment by
assuring investors that their investments will be protected. 126
In this way, investment law, like trade law, "legalizes" a behavior that
might otherwise be considered breach. Parties recognize that states generally want to respect private property to encourage investment, but that in
exceptional circumstances they may do better by taking that property. From
the standpoint of efficiency, states should take property only when the (political) benefits exceed the costs to others; the requirement of compensation
forces states to internalize the cost that their actions impose on investors and
thereby achieve (politically) efficient breach. 12 7
An interesting controversy has arisen over what happens when a state
violates the provisions in a BIT that govern the conditions under which it
may take property. In the ADC arbitration, 1 28 Hungary expropriated the investment of two Cypriot companies, which had been hired to renovate the
airport in Budapest.12 9 The arbitrator held that Hungary's expropriation violated the BIT because, among other things, the Hungarian government
seized the property for political reasons rather than in the "public interest."3 0 The BIT provided for compensation for takings in the public interest,
measured at the time of the taking, but the tribunal held that because the
taking was not in the public interest, the BIT's remedial provision was not
dispositive.13 1 Instead, it held that damages should be based on the value of
the investment at the time of the arbitral award, which was higher.'32
Various commentators have defended such decisions. Charles Brower
and Michael Ottolenghi argue that such a distinction between "legal" and
"illegal" takings should be made, because "it would offend against all
125.

See Jeswald W. Salacuse & Nicholas P. Sullivan, Do BITs Really Work?: An Evalu-

ation of Bilateral Investment Treaties and Their GrandBargain, 46 HARV. INT'L L.J. 67, 87-

90 (2005) (describing the dispute resolution mechanisms in most BITs).
126. The treaties face complex but fairly standard questions about how to value assets,
which has been the topic of numerous arbitration proceedings and a small amount of academic
literature. See, e.g., Manuel A. Abdala & Pablo T. Spiller, Damage Valuation of Indirect Expropriation in InternationalArbitration Cases, 14 AM. REV. INT'L ARB. 447, 451-59 (2003)

(discussing valuation methodologies).
127. As the literature on domestic takings points out, however, the compensation requirement may not yield efficient takings in the traditional welfare-economic sense.
Governments may not internalize the benefits of takings, for example, and so a requirement of
compensation could lead to too few takings. Likewise, when investors anticipate compensable
takings, they may overinvest in socially wasteful measures to increase the value of their property in advance. See SHAVELL, supra note 31, at 129-34.
128. See ADC Affiliate Ltd. v. Republic of Hung., ICSID Case No. ARB/03/16, Award
(Oct. 2, 2006), http://ita.law.uvic.caldocuments/ADCvHungaryAward.pdf.
129.

Id. (N80-213.

130. Id. 1203.
131. Id. H479-500.
132. See id. For a similar case, see Siemens A.G. v. Argentine Republic, ICSID Case No.
ARB/02/8, Award (Feb. 6, 2007), http://ita.law.uvic.ca/documents/Siemens-ArgentinaAward.pdf (discussing the violation of a contract to revise and operate a national identity system).
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common sense to allow the same recovery for a lawful act as for an unlawful one."' 3 And in the words of the Iran-United States Claims Tribunal, the
distinction should be made, because otherwise "the injured party would receive nothing additional for the enhanced wrong done it and the offending
State would experience no disincentive to repetition of unlawful conduct." 34
We see no reason, however, for drawing a distinction between legal and
illegal takings, or for having the award depend on that distinction. First,
with reference to the issue before the arbitrators in the ADC arbitration, we
question whether judgments about the "public interest" can be coherently
distinguished from actions taken for "political" reasons. Second, due to
transaction costs, BITs cannot foresee all the circumstances under which
states should be permitted to seize property, and must be viewed as incomplete contracts. The proper remedy for seizure of property is compensatory,
which induces political officials to internalize, in a political sense, the externalities that they create. Efficient compensation should be based on the
value of the investment at the time it is taken, which will reflect the discounted value of future contingencies that affect value. To be sure, a tribunal
should award interest to compensate the investor for the time value of money up until the award, but measuring the loss at a later time simply because
it produces a higher award cannot be justified.
The only caveat is that it is important for the remedy to be truly compensatory-in domestic takings cases, for example, the strong suspicion
arises that one branch of government (the judiciary) may have an incentive
to undervalue the harm being done by another branch (the executive). The
reference to neutral, international arbitration under conventional BITs is
plainly an effort to avoid the sort of problems that arise when the government doing the taking is also responsible for valuing the property.135
4. Jus in Bello and the Law of Reprisals
International humanitarian law, also known variously as the laws of war
and jus in bello, limits the methods, tactics, and activities of each side in a
war. Rules require, among many other things, that prisoners of war
("POWs") and civilians in occupied territory be treated humanely; that the
133. Charles N. Brower & Michael Ottolenghi, Damages in Investor-StateArbitration, 4
TRANSNAT'L Disp. MGMT. 1, 13 (2007) (brackets and internal quotation marks omitted) (citing
Derek William Bowett, State Contracts with Aliens: Contemporary Developments on Compensationfor Termination or Breach, 1988 BRIT. YB. INT'L L. 49,61).

134. SEDCO, Inc. v. Nat'l Iranian Oil Co. & Islamic Republic of Iran, 10 Iran-U.S. Cl.
Trib. Rep. 180, 205 n.40 (1986) (opinion of Brower, J.).
135. Of course, the mere reference of the substantive dispute to impartial arbitration is
not by itself enough to protect investors-investors must also feel confident that an arbitral
judgment can be enforced or collected. To some degree, nations will comply with awards
voluntarily; here, their compliance with or resistance to the enforcement of awards may indeed
affect their "reputations" in world capital markets. But when nations resist enforcement, tricky
issues can and do arise because of longstanding statutory and common law doctrines relating
to sovereign immunity and act of state. These issues are beyond the scope of our analysis but
are assuredly important in practice.

HeinOnline -- 110 Mich. L. Rev. 280 2011-2012

November 2011 ]

Efficient Breach of InternationalLaw

281

lives and property of neutral parties be respected; and that reasonable force
be used against targets. Hospitals and cultural sites cannot be attacked. Enemy soldiers accused of war crimes must be given fair trials. Military forces
must keep order and supply public services in occupied areas. Truces must
be respected. 13 6 Another set of rules governs the types of weapons that can
be used and forbids dum-dum bullets, certain types of fragmentary explosives, blinding lasers, poison gas, and other weapons believed to be
inhumane. 137
The laws of war have a simple economic explanation. When two states
go to war, they anticipate the possible outcomes. The war could end with
complete victory by one side or (more commonly) a settlement in which one
state makes some concessions to the other. Given that both states will end up
at some new equilibrium in terms of territory or wealth or power, it is best
for both states if they can reach that equilibrium cheaply rather than expensively. The problem is that each state individually does best if it uses harsh
tactics. Each state does better by (for example) killing enemy prisoners than
by incurring the cost of sheltering and feeding them.331 But both states are
best off if they can agree to engage in mutual restraint. This standard prisoner's dilemma can be solved through repeated play, 39 and the cooperative
outcome can only be sustained (if at all) when each state credibly threatens
to retaliate in response to violations.
Thus, reprisalsI40-violations of international legal obligations for the
purpose of retaliation against a state that has violated its own legal obligations-were an acknowledged right of warfare until recent times. The
Lieber Code of 1863, which initiated modern efforts to codify the laws of
war, explicitly authorized reprisals against enemies who violate the rules.14 '
136. These rules are codified in the four Geneva Conventions. See Geneva Convention
for the Amelioration of the Condition of the Wounded and Sick in the Armed Forces in the
Field, Aug. 12, 1949,6 U.S.T. 3114,75 U.N.T.S. 31; Geneva Convention for the Amelioration
of the Condition of the Wounded, Sick and Shipwrecked Members of the Armed Forces at
Sea, Aug. 12, 1949, 6 U.S.T. 3217, 75 U.N.T.S. 85; Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, 6 U.S.T. 3316, 75 U.N.T.S. 135; Geneva Convention
Relative to the Protection of Civilians in Time of War, Aug. 12, 1949, 6 U.S.T. 3516, 75
U.N.T.S 287.
137.

See Bonnie Docherty, The 7ime is Now: A HistoricalArgument for a Cluster Muni-

tions Convention, 20 HARV. HUM. RTs. J. 53, 56-57 (2007) (providing a brief history of
weapon ban treaties).
138. It is possible that states do better by treating prisoners humanely because that encourages enemy soldiers to surrender. But if that is the case, then laws are not necessary to
ensure humane treatment.
139.

See Eric A. Posner, Terrorism and Laws of War, 5 CHI. J. INT'L L. 423, 428-30

(2005).
140. Some commentators distinguish reprisals and "reciprocal measures," where the
latter involve violations of obligations that "correspond to or are directly connected with the
obligation breached." DAMROSCH ET AL., supra note 1, at 713. We do not believe this distinction has any importance and do not address it here.
141.

FRANCIS LIEBER, INSTRUCTIONS FOR THE GOVERNMENT OF ARMIES OF THE UNITED

STATES IN THE FIELD 34 (Government Prtg. Office 1898) (1863) [hereinafter LIEBER CODE];
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There is also evidence that states have taken this approach to the laws of war
in more recent conflicts. In World War II, for example, belligerents on the
western European front (the United States, Britain, Germany) managed to
comply with the laws of war, while Russia and Germany, on the eastern
front, did not. Meanwhile, in the Pacific theater, both the United States and
Japan broke the laws of war. Thus, the countries in each theater either maintained the laws of war or they did not, in reciprocal fashion.'4 2
In the twentieth century, however, states began to formulate limitations
on reprisals. The 1929 Geneva Conventions prohibited reprisals against
POWs.143 The 1949 Geneva Conventions extended this prohibition to forbid
reprisals against the wounded and the sick1" and against civilians. Among
other things, the Additional Protocol I of 1977 extended the prohibition to
civilian objects; historic monuments and works of art; foodstuffs and other
objects indispensible to the survival of civilian population; and the natural
environment. 4 51In short, with some limited exceptions, states were no longer permitted to inflict collective punishment on the enemy. Instead, states
could, if possible, capture enemy soldiers responsible for war crimes, give
them a fair trial, and punish them if they were convicted.' 6 Is this evolution
in the remedies for violations of jus in bello efficient?
The answer is unclear. The modem approach substitutes individual criminal responsibility, and an effort to punish the individual war criminal, for
the historical approach of punishing the army or civilian population of the
war criminal. Whether this shift is efficient is an open empirical question.
Consider the incentives of a soldier under the old system, who must decide
whether to commit a law of war violation or not. That soldier may fear capture and prosecution by the enemy, or prosecution by his own army because
it seeks to avoid reprisals. The threat of reprisal itself, however, may have
little direct effect on the soldier's incentives to commit the crime, because
the reprisal would not directly affect the soldier.

J. COMP. & INT'L L. 361,
371-73 (2010).
142. For evidence of this patten, see James D. Morrow, When Do States Follow the Laws
see also Michael A. Newton, Reconsidering Reprisals, 20 DUKE

of War?, 101 AM. POL. Sci. REv. 559, 562-66 (2007) (finding "a broad pattern of reciprocity"

through empirical analysis of the Correlates of War data).
143. Convention Relative to the Treatment of Prisoners of War art. 2, July 27, 1929, 47
Stat. 2021, 118 L.N.T.S. 343.
144. See Geneva Convention for the Amelioration of the Condition of the Wounded and
Sick in the Armed Forces in the Field, supra note 136, art. 46.
145. Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to
the Protection of Victims of International Armed Conflict (Protocol I) arts. 51-56, adopted
June 8, 1977, 1125 U.N.T.S. 3; see also Newton, supra note 141, at 376.
146.

But see Philip Sutter, The Continuing Role for Belligerent Reprisals, 13 J.

CON-

L. 93, 93-94 (2008) (contending that the sole use of tribunals would result
in some violators of war crimes being unpunished, which would create a place for the continued use of belligerent retaliation). See generally FRITs KALSHOVEN, BELLIGERENT REPRISALS
(2d ed. 2005) (tracing the history of belligerent reprisals from ancient to modern times and
finding that they are nearing total prohibition).
FLICT & SECURITY
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Now consider the modem system. The soldier knows that if he is captured, he may be prosecuted and punished by the enemy, or he may be
prosecuted by his own army, presumably because his army fears that if it
does not prosecute war criminals, enemies will not either. The difference
lies in the absence of a threat of reprisal and any marginal effect that difference has on the propensity of a war criminal's own army to prosecute him.
The practical difference between the two systems, from the soldier's perspective, may be minimal, although we stipulate that this is an empirical
question. Plausibly, however, deterrence has declined little or perhaps even
improved with the emphasis on criminal prosecution. If so, the new system
seems an obvious improvement, because it avoids the costs of reprisals
against innocents.
The law of reprisals, to be sure, takes us slightly afield from our focus
on efficient breach, because we do not suggest that a breach of the laws of
war is often efficient-the fact that breaches occur merely reflects the limitations of self-enforcement. The evolution of the law of reprisals does
reflect, we believe, the broader tendency of formal remedies to evolve toward efficiency, and perhaps illustrates an important caveat attached to our
analysis in Part I-retaliatory breach is not always the best self-enforcement
mechanism because other devices for penalizing breach may be less costly
and comparably effective.
B. Legalizing Efficient Deviation?:
Reservations and Withdrawal Rights

1. Reservations
An interesting feature of treaties from our perspective is the institutionalization of partial noncompliance through the development of reservations.
Reservations are registered at the time that a nation enters a treaty and effectively stipulate that the nation will not comply with one or more provisions
of the treaty. When a state issues a reservation with respect to a particular
treaty provision, it has no right to enforce that provision against other
states. 147
One might have thought that if a state enters a treaty and subsequently
announces that it will not comply with one or more provisions of it, then
that state would be in violation of the treaty, and other states would be entitled to retaliate or withdraw from the treaty. But states generally accept the
practice of reservations.
Consider, for example, the Convention on the Prohibition of Military or
Any Other Hostile Use of Environmental Modification Techniques, which

147. See Vienna Convention on the Law of Treaties art. 21, May 23, 1969, 1155
U.N.T.S. 331.

HeinOnline -- 110 Mich. L. Rev. 283 2011-2012

284

Michigan Law Review

[Vol. I 10:243

went into force in 1978.148 This treaty prohibits states from using "environmental modification techniques" as a method of warfare.14 9 Among other
things, the treaty provides that all parties must give their support to countries that are victims of such techniques.10 Switzerland issued a reservation
providing that it would not engage in actions that went beyond its traditional
position of neutrality, which presumably meant that it would not cooperate
in a war against a country that uses environmental modification techniques
against its enemy. Because of Switzerland's reservation, other states would
have no obligation to give military support to Switzerland if it were the victim of environmental modification techniques."'
As another example, the International Covenant on Civil and Political
Rights ("ICCPR") prohibits states from detaining adults and juveniles in the
same facility.'52 Numerous countries, including several liberal democracies,
issued reservations in which they stated that they would not comply with
that prohibition. 153
If a state issues a reservation that "is incompatible with the object and
purpose of the treaty," however, it is not considered valid-or, at least, other
states may withdraw from the treaty. 154 Nevertheless, many international law
scholars are critical of reservations and argue that all reservations undermine
international law.'15 Indeed, why are reservations not properly viewed as a
type of anticipatory repudiation?
Our answer is that the reservation is a technique that relates closely to
the concept of efficient breach (and to the transaction costs of making it possible). Multilateral treaties negotiated by dozens of states may contain terms
that some states cannot accept because the cost of compliance exceeds the
benefits resulting from the compliance of other states. These problems may
not become apparent until after negotiations are complete, and the reservation technique avoids the need for costly renegotiation.
In addition, within any multilateral negotiation, there may exist subissues on which a smaller or "plurilateral" treaty makes sense, which would
involve only a subset of the negotiating countries. The reservation technique
148. Convention on the Prohibition of Military or Any Other Hostile Use of Environmental Modification Techniques, opened for signature May 18, 1977, 31 U.S.T. 333, 1108
U.N.T.S. 151 (entered into force Oct. 5, 1978).
149. Id. art. I.
150. Id. art. V,para. 5.
151.

See

Declarations and

Reservations, UN

TREATY

COLLECTION,

http://

treaties.un.org/pages/ViewDetails.aspx?src=IND&mtdsg_no=XXVI-1&chapter-26&lang=en
(last visited Aug. 13, 2011).
152. International Covenant on Civil and Political Rights art. 10, adopted by the General
Assembly Dec. 19, 1966, 999 U.N.T.S. 171 [hereinafter ICCPRI.
153. Id. at 290 ("The Government of Denmark makes a reservation in respect of Article
10, paragraph 3, second sentence.").
Vienna Convention on the Law of Treaties, supra note 147, art. 19(c).
155. See Louis Henkin, Editorial Comment, U.S. Ratification of Human Rights Treaties:
The Ghost of Senator Bricker, 89 AM. J. INT'L L. 341, 342-48 (1995) (expressing discomfort
154.

with reservations).
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allows these de facto plurilateral treaties to cheaply come into existence.
Thus, instead of viewing a reservation as a device for opting out of treaty
provisions, it is perhaps more instructive to view it as a device for a subset
of treaty signatories to opt into an additional obligation on a reciprocal basis.
Although reservations have these advantages, they also have a dark side
to the degree that they are unanticipated and destroy important benefits of
the bargain for other signatories. The principle that only relatively modest
reservations are acceptable-those that do not go to the "heart" of the treaty-is one response to this problem, and tends to ensure that the primary
benefits of a complex bargain will nevertheless be preserved. Reservations
may also be forbidden in contexts in which they would do too much damage. It would be odd if a nation could revoke an important tariff concession
in a trade agreement, for example, simply by entering a reservation; indeed,
we do not observe formal reservations in the WTO context.' But the fact
that reservations have come to be accepted in other areas suggests that partial cooperation is often better than no cooperation at all, and that
reservations are not so important and unanticipated that the bargain is seriously undermined. The reciprocity principle following the entry of a
reservation further ensures that in most cases the reserving states cannot free
ride.
2. Withdrawal Rights
We already noted that most of the remedial norms in the ILC draft are
default rules and can be superseded by contrary provisions in treaties. It is
also important to recognize that in many cases, the remedial rules are nugatory because the treaties permit easy withdrawal after notice is given. 5 1
Rather than violate a treaty, a state can simply withdraw from the treaty and
then take whatever course of action the treaty blocked.
A similar point can be made about customary international law. Curtis
Bradley and Mitu Gulati argue that, under traditional understandings, a state
bound by customary international law has the right to opt out by giving notice.15 8 Thus, if a state seeks to engage in an act that violates customary

156. Reservations are unnecessary on tariff concessions because a nation can simply
decline to give that particular concession in the first place. WTO law does provide, however,
certain excuses for nonperformance of other obligations based on pressing needs (such as the
protection of human health or national security). See, e.g., General Agreement on Tariffs and
Trade, supra note 20, arts. XX-XI. We also observe certain plurilateral agreements (such as
the WTO Agreement on Government Procurement) to which only a subset of WTO members
have acceded. In short, the "reservation" issue is handled in other ways.
157. See Laurence R. Helfer, Exiting Treaties, 91 VA. L. REV. 1579, 1589 (2005) (describing lawful exit from treaties through minimal procedural conditions as one of six
distinguishing features of treaty exit).
158. Bradley & Gulati, supra note 68, at 275 (criticizing conventional scholarly view
that customary international law is binding on states except those that persistently object
through affirmative international communication prior to the creation of the norm).
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international law, it can avoid remedial obligations by opting out of customary international law and engaging in the previously forbidden act.
Based on our discussion in Part I, the availability of the withdrawal option perhaps makes good sense in a category of cases in which neither state
has sunk costs in the expectation that a treaty regime will continue. Imagine
that states X and Ycreate such a treaty regime, and then X announces that it
will withdraw from the treaty. Y might then simply suspend its own obligations under the treaty. Such retaliation returns the parties to the pretreaty
"Nash equilibrium." If any surplus from further cooperation exists, the parties can negotiate a new bargain that satisfies each party's participation
constraint. If they do not do so, the inference is that cooperation no longer
yields joint surplus and that the demise of the treaty regime is efficient. An
additional remedy is thus unnecessary. Here, free withdrawal allows states
to avoid treaty obligations that are no longer welfare-maximizing as a result
of a change in circumstances.
Unfettered withdrawal rights can become more troublesome where parties have sunk costs. Suppose, for example, that X and Y agree to jointly
construct a power plant on a river that divides their territories."' X constructs its portion of the project, and then Y breaches. X cannot deter
opportunistic breach by suspending its performance-its performance is
already complete. X will have to retaliate in some other way. But if Ycan
lawfully withdraw from the treaty, X has no right to retaliate by breaking
some other law.
One might accordingly conjecture that treaties make unrestricted withdrawal rights available when neither party sinks significant costs in a project
in advance of performance by the other party, or else when both parties incur similar sunk costs that would be imperiled by the dissolution of
cooperation. When the incidence of sunk costs is highly asymmetrical,
withdrawal rights will not be permitted or will be restricted.
A similar argument can be made about customary international law. It is
enough for states to retaliate for "withdrawals" (or "violations") of customary international law simply by suspending their own obligations under the
law, except when they have sunk costs in anticipation of compliance by other states. There, reciprocal withdrawal is an inadequate remedy, although a
strong "notice" requirement may help (recall the analysis of Bradley and
Gulati 60)-given sufficient notice, other parties may allow their sunk investments to depreciate, and the sunk cost problem may disappear before
withdrawal occurs.
The utility of reciprocal withdrawal as a remedy for violations is also
plainly questionable when treaties become more complex and their obligations span a number of particular issues. Then, shocks may render
performance inefficient with respect to some issue addressed by the treaty
159. Cf Gabcikovo-Nagymaros Project (Hung. v. Slovk.), 1997 I.C.J. 7 (Sept. 25) (resolving a dispute over a joint project to build a system of locks on the Danube River from
which Hungary unilaterally withdrew).
160. See supra note 158 and accompanying text.
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regime, but cooperation with respect to other issues covered by the treaty
may remain efficient. Withdrawal from the entire regime is then likely undesirable, and it becomes more important for the treaty to contain mechanisms
for permitting partial deviation that do not unravel cooperation altogether.
We have already considered this problem in the context of WTO law and
observed how various mechanisms for adjusting the bargain, including
breach followed by calibrated retaliation, provide such alternatives to withdrawal.
C. Efficient Violation of Inefficient or Ineffective Law

We conclude with some final examples of "efficient breach" in international law. The emphasis in this final Section is on the possibility that breach
may facilitate efficient legal evolution or may simply be the best national
response to the limits of self-enforcing cooperation.
1. Efficient Legal Evolution
a. Law of the Sea

The law of the sea governs the use of the oceans for purposes of navigation and exploitation. Every state enjoys a coastal sea over which it has
(nearly) complete authority; the high seas are a commons that all states may
use as long as they do not interfere with usage by other states. Various rules
govern maritime pollution, fishing, jurisdiction over ships, exploitation of
resources in the continental shelf and the deep seabed, and so forth.16'
The laws of the sea were for the most part codified in the United Nations
Convention on the Law of the Sea ("UNCLOS"), which went into force in
1994.162 Before then, the law of the sea was a patchwork of treaty law and
customary international law. A famous incident illustrates its development
and suggests the utility of efficient breach. In 1945, President Truman issued
a proclamation that asserted American control over the continental shelf
extending from the American coastline.' 63 Before that time, the continental
shelf would have been regarded as a part of the high seas and open to all for
exploration and mining. But Truman believed that exploration and mining
should be subject to legal regulation of a state. Truman's proclamation was
illegal, but other countries did not protest it and instead made similar claims
over their own continental shelves. As a consensus formed that states should

161. See Eric A. Posner & Alan 0. Sykes, Economic Foundations of the Law of the Sea,
104 AM. J. INT'L L. 569 (2010).
162. United Nations Convention on the Law of the Sea, opened for signature Dec. 10,
1982, 1833 U.N.T.S. 397 (entered into force Nov. 16, 1994).
163. Proclamation No. 2667, Policy of the United States With Respect to the Natural
Resources of the Subsoil and Sea Bed of the Continental Shelf, 10 Fed. Reg. 12,303 (Sept. 28,
1945).
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control their continental shelves, the law changed. The new customary international law is codified in UNCLOS.'
The United States' assertion of control over its continental shelf was
quite plausibly a case of efficient noncompliance with an outmoded rule.
The old rule may have made sense before there were technological means to
exploit resources in the continental shelf on a large scale. But when technology advanced sufficiently, legal regulation of continental shelf mining would
be just as appropriate as legal regulation of mining on a country's territory.
It was through an act of noncompliance-an (apparently) efficient breachthat international law changed, so as to permit states to exert control over
the continental shelf.
b. Use of Force

Our second example is no doubt more controversial. The UN Charter
provides that states may not go to war except in self-defense or with the
authorization of the Security Council.16 The Security Council has the power
to authorize war for purposes of collective security. These rules regarding
the use of force (jus ad bellum) were established in the wake of the World
War II and reflect an effort to prevent, or at least discourage, nations from
going to war.
It is easy to formulate a welfarist rationale for international law forbidding war. Wars are highly destructive and often simply "transfer" wealth or
resources from the loser to the victor. 166 Yet war may at times be justified on
welfarist grounds. Today, the chief example is humanitarian intervention,
such as the use of force against Serbia in 1999, where countries intervened
to prevent a government from abusing its own citizens; and the use of force
against Libya in 2011, where the UN Security Council authorized a military
intervention. There may also be a welfarist justification for a preemptive war
that prevents a hostile regime from obtaining weapons of mass destruction
or other advantages that it would likely use in a future war. 167 Finally, war
might be justified as efficient retaliation, particularly when a country engages in self-defense against an aggressor.

164.

JOSEPH J. KALO ET AL., COASTAL AND OCEAN LAW: CASES AND MATERIALS 376

(3d ed. 2007).
165. U.N. Charter art. 2, para. 4 ("All Members shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of
any state .... "); id. art. 42 (authorizing the Security Council to sanction the use of force if
nonforce measures are inadequate); id. art. 51 ("Nothing in the present Charter shall impair
the inherent right of individual or collective self-defense if an armed attack occurs against a
Member of the United Nations . . . .").
166. To be sure, it is possible that war improves well-being when people in the conquered territory become subject to a better government, or when realigned boundaries
facilitate more efficient provision of public goods.
167. See Eric A. Posner & Alan 0. Sykes, Optimal War and Jus Ad Bellum, 93 GEo. L.J.
993, 1000-06 (2005).
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The UN Charter recognizes a right to self-defense but bans war for other
purposes.168 The evident aim is to prevent states from resorting to war for
nonwelfarist-that is, predatory-purposes. But it is not clear that the benefits of this prohibition-preventing predatory wars-exceed the costs,
namely, preventing welfare-enhancing wars such as humanitarian interventions and preemptive attacks against rogue states.
The drafters of the UN Charter attempted to address this problem by
giving the Security Council the authority to launch wars, at least where collective security is at stake. 169 The Security Council has fifteen members.
Five-the United States, the United Kingdom, France, Russia, and Chinaare permanent members7 e and enjoy a veto. The other ten slots are filled
through rotation with guaranteed regional representation. Nine votes are
required to authorize substantive actions.
Unfortunately, the voting structure creates gridlock. With rare exceptions
(the Korean War and the first Iraq War), the Security Council has not been
able to authorize military responses to illegal uses of force. No example exists of an authorization for preemptive force, and no example existed of an
authorized humanitarian intervention until the Libya intervention in 2011.
The interests of Security Council members are usually too divergent and
cannot be expected to align well with the interests of nations threatened with
future attack. A Council member with close economic ties to a potential
aggressor, for example, bears the costs of actions against that nation but may
reap none of the benefits. Such a nation may then be expected to vote
against (or veto) any use of force, preemptive or otherwise.
Thus, the distinct possibility arises that use of force may be efficient at
times when it nevertheless violates international law. The clearest cases involve humanitarian interventions. Indeed, because states that intervene for
humanitarian reasons bear the costs but do not fully internalize the benefits,
we might predict that humanitarian interventions will tend to be too infrequent even without the nominal prohibition against them.
One may also question the general ban on preemptive action (without
Security Council authorization). Perhaps the ban is sensible for the great
bulk of conflict situations, but exceptional circumstances may arise in which
preemptive force reduces rather than aggravates the costs of conflict. If so,
an exception to the ban on preventive wars may evolve, and even in its absence we may expect occasional use of preemptive force. The fact that such
action violates international law does not, by itself, prove that it is undesirable.
It is nevertheless appropriate that any nation acting preemptively be
asked to justify its actions at length and persuasively, lest "preemption" become an excuse for aggression. The problem here, of course, is that nations
acting preemptively do not bear the full costs of their actions, and their "private calculus" regarding preemption will not reflect the social (global)
168.

U.N. Charter arts. 2, 51.

169.

Id. art. 42.

170.

Id. art. 23.
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calculus. In contrast to the situation in, say, the WTO, there is no centrally
imposed "price" for violating the rules of force that helps keep nations honest. Thus, while one must acknowledge the possibility that illegal
preemptive force may be efficient, the challenge of confining preemptive
action to those cases is daunting and as yet unsolved.
2. The Efficient Response to Failed Cooperation
a. Law of the Sea Redux: Fisheries

An important area of noncompliance in the law of the sea arises in connection with fisheries. Fisheries are classic commons. If states do not
cooperate in the exploitation of fisheries, then they are overfished and their
value is not maximized. States have established a number of treaties and
conventions to regulate particular fisheries, but they have not worked very
well.' 7 ' Too many states cheat on the rules, perhaps because cheating is
often difficult to detect at a reasonable cost.172 States that might otherwise be
willing to comply with the rules then violate them because their counterparts do.
In this case, noncompliance is inefficient in general. The world would be
better off if nations respected treaties to protect the value of fisheries. Nevertheless, given widespread cheating by other countries, it would be foolish
for one country to consider itself bound by international law. The only hope
for cooperation lies in the expectation that treaty partners will retaliate
against noncompliance; for that reason, states that hope to establish enforceable fishery regimes must persist in refusing to comply as long as treaty
partners refuse to comply.
Sadly, at least based on the evidence to date, self-enforcing cooperation
to preserve the value of fisheries may simply be impossible in many cases.
Dogged insistence on compliance with an individual states' own rules is
then foolish-in the face of cooperative failure, states typically will (and we
suggest should) revert to their Nash equilibrium behavior.
b. Human Rights

Human rights treaties require nation states to respect certain rights of
their own citizens. The most important human rights treaties are the International Covenant on Civil and Political Rights, which protects a standard list
171.

See Sykes, International Law, supra note 9, at 818-21.

172. See, e.g., S. Bluefin Tuna Case (Austl. & N.Z. v. Japan), Award on Jurisdiction and
Admissibility, 39 I.L.M. 1359, 1 34 (UNCLOS Arb. Trib. 2000) (describing a dispute that
arose after Japan increased the tonnage of Southern Bluefin Tuna that it fished in violation of a
prior agreement with New Zealand and Australia); Karol de Zwager Brown, Truce in the
Salmon War: Alternatives for the Pacific Salmon Treaty, 74 WASH. L. REv. 605, 625-68

(1999) (cataloging the history of the dispute between Canada and the United States regarding
the 1985 Pacific Salmon Treaty, which both countries violated in an escalating series of retaliation).
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of negative rights, including the rights to a fair trial, to religious freedom, to
freedom of expression, and to humane punishment;"' and the International
Covenant on Economic, Social, and Cultural Rights, which requires states to
provide nationals with health care, education, social security, employment,
and other positive rights.174 Other treaties protect the rights of children,
women, disabled people, and ethnic minorities. There are also treaties that
ban genocide and torture."'
Recent academic literature provides mixed evidence that these treaties
have had an impact on the activities of states that ratify them. Liberal, democratic states typically observe these rights before they ratify a human rights
treaty, and then do not change their behavior after they ratify the treaty. Authoritarian states typically violate those rights before they enter the treaty;
the treaty does not change their behavior. There is some evidence that "transitional" states-states halfway between authoritarianism and democracy,
and possibly moving in the direction of democracy-do change their behavior after they ratify human rights treaties, and that certain treaty provisions
have had more extensive effect. 17 6 But the evidence is only partial, and there
are, as always, questions of causal direction and omitted variables.
Human rights treaties can be given various welfarist justifications. Suppose that liberal states care about the treatment of people in illiberal states.
They might care for altruistic reasons, or they might believe that states with
poor human rights performance often become threats to international peace.
Whatever the case, the liberal states benefit if the illiberal states commit
themselves to treat their citizens humanely by entering a human rights treaty. To be sure, the illiberal states will usually be worse off by their own
lights (or the lights of their government), in which case the liberal states
must "buy" ratification by offering foreign aid or else threaten to sanction
states that fail to ratify the treaties. In addition, some transitional states may
seek to commit their future governments to liberal human rights policies.
Such states may hope to "buy" enforcement from other states through treaty
commitments as a form of "hands-tying" behavior.
Thus, while one can indeed understand human rights treaties from a
welfarist perspective, what do we make of the fact that human rights treaties
seem to have little impact on noncompliance by illiberal states? The most
obvious answer is that liberal states do not care enough about human rights
violations in authoritarian states to incur the costs to stop them. Some violators are too big, powerful, and important (China and Russia). Smaller
violator countries have strategic advantages or resources sought by big
countries (Saudi Arabia, Egypt, and Sudan). Many countries have
173.

ICCPR, supra note 152.

174.
175.

ICESCR, supra note 71.
For a brief overview of human rights treaties sponsored by the United Nations, see
Louis HENKIN ET AL., HUMAN RIGHTS 214-23 (2d ed. 2009).
176. See BETH A. SIMMONS, MOBILIZING FOR HUMAN RIGHTS: INTERNATIONAL LAW IN
DOMESTIC POLITIcS 357 (2009) for the latest and most comprehensive contribution to a large
literature. Simmons's results are somewhat stronger than those of earlier authors.
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governments that are too weak to impose order on their own soldiers and
security agents (Somalia and Afghanistan)."'
Is the frequent noncompliance with human rights treaties, especially illiberal states, efficient? In one sense, the answer is likely no-if these
treaties indeed have a welfarist justification, it is implausible that the observed instances of noncompliance represent efficient retaliation or efficient
breach. Rather, the problem, as in the fisheries case above, is the absence of
a credible enforcement mechanism-liberal states rationally ignore human
rights violations by others because the costs of doing something about them
exceed the benefits. The failure of human rights treaties to shape behavior
more effectively thus highlights the limits of self-enforcement in
international law. Nonenforcement is a rational strategy by liberal states
given their private cost-benefit calculus; noncompliance by illiberal states is
the inevitable result. Widespread compliance would yield joint gains, but the
costs of achieving it exceed the benefits to the states that would have to supply the enforcement measures. Given this unfortunate reality, all states are
behaving efficiently, not in relation to an ideal world, but in relation to the
attainable world.
The one caveat is that noncompliance may be efficient if the treaties
overreach and impose obligations that many states--especially poorer
states-cannot realistically respect. There is a kind of grudging acknowledgment of this possibility in the ICESCR committee's comments that poor
states do not need to immediately supply medical care, social security, education, and jobs; it is enough if they gradually progress in that direction.7
c. The Conflict with Al Qaeda

One of the most controversial issues in recent years has been the application of the laws of war to Al Qaeda. Al Qaeda is not a state but a private
organization, and so it is not a party to the Geneva Conventions. But mem177. See Monica Hakimi, Essay, Secondary Human Rights Law, 34 YALE J. INT'L L.
596, 601-02 (2009) (attributing the rise of alternative enforcement mechanisms for human
rights to "erratic incentive[s]" faced by states to police other states' behavior); A.M. Weisburd,
Implicationsof InternationalRelations Theory for the InternationalLaw of Human Rights, 38
COLUM. J. TRANSNAT'L L. 45, 101-08 (1999) (explaining low levels of compliance with human rights treaties as the result of the prevalence of competing foreign policy interests or the
lack of will by powerful countries to enforce them).
178. See, e.g., U.N. Comm. on Econ., Soc. & Cultural Rights, General Comment No. 19:
The Right to Social Security, 39th Sess., Nov. 5-23, 2007, 141, U.N. Doc. E/C.12/GC/19
(Feb. 4, 2008) (requiring only that states develop plans for full implementation of the right to
social security because of a recognition of the "significant financial implications" social security programs contain); U.N. Comm. on Econ., Soc. & Cultural Rights, Substantive Issues
Arising in the Implementation of the International Covenenant on Economic and Cultural
Rights-General Comment No. 14: The Right to the Highest Attainable Standard of Health,
22d Sess., Apr. 25-May 12, 2000, I 5, 30-31, U.N. Doc. E/C.12/200014 (Aug. 11, 2000)
(acknowledging that states face constraints outside of their control that necessitate progressive
realization of the rights guaranteed in the ICESCR); see also ICESCR, supra note 71, art. 2,
para. 3 (allowing developing countries to determine the extent to which they will guarantee
ICESCR rights in light of their national economy).
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bers of Al Qaeda are nationals of states that are parties to the Geneva Conventions. The United States initially claimed that the Geneva Conventions
did not apply at all to Al Qaeda and that the United States was not bound by
international law in its dealings with members of Al Qaeda. This view was
rejected by many commentators and was resisted by American courts.17 9
Today, the United States offers certain limited procedural protections to
members of Al Qaeda and others captured on the battlefield in Afghanistan
and acknowledges that the general protections of Common Article 3 (which
prohibits torture, nonjudicial executions, and the like) apply to them (but not
POW protections). 80
The problem is not entirely new. States have often faced external threats
from private entities such as pirates and international terrorists. It is characteristic of these private organizations that they do not regard themselves as
bound by international law, and they behave in ways that flagrantly disregard the laws of war (torturing prisoners, beheading enemies, and so on).
The logic of our argument suggests that nations should feel no obligation to extend international legal protections to demonstrable members of
these organizations, unless those organizations can reasonably be expected
to reciprocate. 8 1 Because Al Qaeda has shown no willingness to reciprocate,
nations should not extend legal protections to members of Al Qaeda. This is
not to say, however, that any treatment of such an individual is acceptable.
Domestic law must still be obeyed, and a nation that holds such an individual in custody must still act in accordance with its own sense of what is
morally acceptable. Our point is simply that international law, by itself,
should have no relevance.182
CONCLUSION

Although the international law of remedies remains in its infancy outside the fields of trade and investment, two core principles can be identified
and defended. First, states should have a right to retaliate against wrongdoers by violating the law if that is the least-cost option. Such self-help is
often the only device for ensuring that states have an incentive to comply
with the law, and its invocation should not be condemned except when the
remedial law of the international regime at issue has evolved an adequate
179. See, e.g., Hamdan v. Rumsfeld, 548 U.S. 557, 626-34 (2006) (applying Article 3 of
the Geneva Convention to analyze the procedures used to try prisoners at Guantanamo); Jordan J. Paust, War and Enemy Status After 9/11: Attacks on the Laws of War, 28 YALE J. INT'L
L. 325, 328-34 (2003) (determining that the Geneva Convention is adequate to govern the
United States' treatment of War on Terror prisoners).
180. Robert Chesney & Jack Goldsmith, Terrorismand the Convergence of Criminal and
Military Detention Models, 60 STAN. L. REv. 1079, 1108-20 (2008) (describing procedures of
military detention as converging with criminal procedures in the years following September
11).
181. When an individual's participation in such organizations is unclear or questionable,
however, legal protections may be justified as a way of avoiding offense to foreign sovereigns.
182. For an extended discussion, see generally Newton, supra note 141 (and citations
therein) and Posner, supra note 139.
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substitute. Second, states should generally have an option to breach and pay
reparations, make other concessions, or bear retaliation that causes them to
internalize their harm to other states. Such a principle allows for efficient
breach of international law while encouraging efficient compliance. We
stipulate here that "efficiency" refers to an international political efficiency
and may deviate from the maximization of economic welfare traditionally
defined.
The nascent general principles of international law regarding remedies,
reflected in the draft ILC articles, can be interpreted to reflect these principles. The elaborate remedial regime that has evolved in the WTO also fits
nicely into this framework, as does the remedy for a taking of investor property under international investment law. The evolving international law of
reprisals in wartime plausibly illustrates a slightly different point-that
retaliatory violation of international law may at times be an ineffective or
inferior remedy in relation to some feasible alternative.
In response to some critical scholarly commentary, we further argue that
international practice regarding reservations, as well as the liberal withdrawal rights found in many treaty regimes, are at least potentially
consistent with the goal of sustaining efficient cooperation while facilitating
efficient deviation from commitments. Reservations can economize on the
transaction costs of multilateral negotiation while maintaining valuable reciprocal cooperation. Withdrawal from a treaty regime may be the efficient
remedy for breach by another party and may reflect an efficient response to
changed circumstances, particularly when any sunk costs in reliance on the
treaty regime are symmetric among nations.
We also offer examples of how breach of international law may stimulate efficient legal evolution. The cleanest example concerns the law of the
sea and the continental shelf; a more conjectural example involves modern
practice in the use of force in the face of Security Council gridlock over
humanitarian intervention and, most controversially, preemptive war.
Finally, we suggest how reversion to Nash equilibrium behavior may be the
best option in cases in which international law has overshot the limits of
self-enforcement and promulgated rules that cannot be sustained through
reciprocal threats of deviation, either because the costs of enforcing cooperation are too high, because the benefits are too low, or because the relevant
counterparties have effectively opted out of the cooperative regime. The
three respective examples involve fisheries, human rights treaties, and terrorist organizations.
Collectively, these examples suggest a range of circumstances in which
breach of international law, or of closely related standards for "legalized
noncompliance," has sound welfarist justifications. It is neither rational nor
desirable for states to behave as if bound by international law at all times
merely because of its status as "law."
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